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TEXAS CITY DISASTER 


TUESDAY, MAY 17, 1955 


Unrrep Srares Senate, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 3:35 p. m., in room G—42, 
United States Capitol Building, Senator Olin D. Johnston, presiding. 

Present : Senators Johnston, Hennings, Daniel, and Butler. 

Also present: Harlan Wood, assistant to Senator Johnston and J. C. 
Ruddy, staff member. 

Senator Jounston. The subcommittee will come to order. I see we 
have enough to do business. 

The subcommittee has had assigned to it here Senate bill 1077 and 
I ask that that be printed in the record at the beginning so we will 
know just what we have under discussion, 

(S. 1077 is as follows:) 


[S. 1077, 84th Cong., 1st sess.] 


A BILL To provide for settlement of claims for damages resulting from the disaster which 
occurred at Texas City, Texas, on April 16 and 17, 1947 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Texas City 
Claims Act”. 

Sec. 2. (a) There is hereby established a commission to be known as the Texas 
City Claims Commission (referred to in this Act as the “Commission”), which 
shall be composed of three members to be appointed by the President. The Presi- 
dent shall designate the member of the Commission who shall be the Chairman 
thereof. 

(b) Two members of the Commission shall constitute a quorum. 

(c) The members of the Commission shall each receive $50 per diem when en- 
gaged in the actual performance of duties vested in the Commission, plus reim- 
bursement for travel, subsistence, and other expenses incurred by them in the 
performance of such duties. 

(d) The Commission shall have the power, without regard to the provisions of 
the civil-service laws and the Classification Act of 1949, as amended, to appoint 
and fix the compensation of Such personnel as it deems necessary for purposes 
of the performance of its duties, and the appropriations therefor are hereby 
authorized. 

(e) Service of an individual as a member of the Commission or employment 
of an individual by the Commission shall not be considered to be service or em- 
ployment bringing such individual within the provisions of section 281, 283, 284, 
434, or 1914 of title 18 of the United States Code, or section 190 of the Revised 
Statutes (5 U. 8S. C. 99). 

Sec. 3. (a) The Commission shall receive, investigate, and allow claims 
against the United States for damages sustained by individuals, firms, com- 
panies, associations, and corporations as a result of the disaster at Texas City, 
Texas, on April 16 and 17, 1947. The Commission shall limit itself to the determi- 
nation of (1) the amount to be allowed and paid pursuant to this Act, and (2) the 


individuals, firms, companies, associations, and corporations entitled to receive 
the same. 
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(b) Prior to the expiration of sixty days after the date on which two of its 
members shall have been appointed and have taken office, the Commission shall 
promulgate and publish rules of procedure for handling the claims to which this 
section applies. It shall determine and fix damages if any, in the case of each 
claim within twelve months from the date on which the claim was submitted. 

(c) No claim shall be allowed unless, prior to the expiration of one hundred 
and eighty days after the date on which two members of the Commission shall 
have been appointed and have taken office, the claimant submits such claim in 
writing in accordance with rules prescribed by the Commission. 

(d) No claim shall be approved for payment under this Act unless it shall 
appear to the satisfaction of the Commission that such claim was a part of a civil 
action filed against the United States in a United States district court prior to 
April 25, 1950; except that the Commission, for good cause shown, may waive 
the limitation date of April 25, 1950, where it is shown that the claimant, 
because of infancy, insanity or other reason, was unable to bring such civil 
action. 

(e) Except as otherwise provided in this Act, in carying out its provisions 
the Commission shall be governed by the law of the State of Texas. 

(f) Claims for damages based on death may be submitted only by persons, or 
their legal representatives, authorized to sue for wrongful death under the 
revised statutes of the State of Texas. 

Sec. 4. (a) The Secretary of the Treasury shall pay, out of moneys in the 
Treasury not otherwise appropriated, in full settlement, the claims referred to 
in this Act in the amounts appoved for payment by the Commission. 

(b) Any payment made under subsection (a) shall be in full settlement and 
discharge of all claims against the Government of the United States. 

(c) Before paying any claim allowed by the Commission, the Secretary of the 
Treasury shall require of and receive from the claimant an assignment to the 
United States to the extent of the payment to be made by the Secretary, of any 
right of action arising out of the Texas City disaster which such claimant may 
have aginst a third party. 

Sec. 5. No attorney or agent shall receive, on account of services rendered 
in connection with any claim allowed under this Act, in excess of 15 per centum 
of the amount paid under this Act, any contract to the contrary notwithstanding. 
Whoever violates this section shall be fined not to exced $5,000, 

Sec. 6. The Commission, twenty-four months after the date of enactment 
of this Act, shall transmit to the Congress a report containing— 

(a) a statement of each claim submitted in accordance with this Act 
which has not been settled by it, with supporting papers and a report of its 
findings of facts and recommendations; and 

(b) a report of each claim settled and paid pursuant to this Act, which 
report shall include a brief statement concerning the character and justice 
of the claim, the amount claimed, and the amount approved and paid. 

Sec. 7. At the close of the sixtieth day after the date on which its report is 
submitted to the Congress pursuant to section 6, the Commission shall cease to 


exist. 

Senator Jounson. I believe we have some gentlemen here present 
that want to be heard. 

Senator Dante... I would like to make a statement first, Mr. Chair- 
man. 

Senator Jounson. Very well. Senator Daniel is on the full Com- 
mittee of the Judiciary, and of course, this happened in Texas and nat- 
urally he is interested in it from the national standpoint and from the 
local standpoint. 

Senator Daniex. Thank you, Mr. Chairman. On behalf of Senator 
Johnson and myself, I wish to say to the committee that we appre- 
ciate your meeting today to consider what is a most important piece 
of legislation to a partic ‘ular section of our State. 

As you know, in the Texas City disaster 570 persons were killed and 
approximately 3,500 persons injured i in 1947. This legislation would 
provide means for compensating those people for the death claims, for 
personal injury and for property losses. You will hear from witnesses 
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here as to their proceeding in the courts and why the Supreme Court 
of the United States by a 4-to-3 opinion, decided that they were not 
entitled to recover under the Tort Claims Act. It was because of a 
technical interpretation of the Tort Claims Act that the Supreme 
Court said it had no jurisdiction to award damages to these people in 
court. Before we had the Tort Claims Act of course all such claims 
were brought to the Congress. In the Tort Claims Act certain negli- 
gence on the part of Government employees was covered and persons 
injured thereby could go to court. The Supreme Court held that the 
actions of Federal officials in connection with this inherently danger- 
ous fertilizer which exploded in the Texas City Harbor were of a dis- 
cretionary character and therefore not covered by the Federal Tort 
Claims Act. Therefore, these claimants have ot come to the Congress 
for any relief that is given to them. 

Now I just want to say something about the urgency of the matter 
and why Senator Johnson and I have asked the committee to hold this 
hearing at -_ earliest possible time. 

We are faced with this situation. The community, Texas City, part 
of which was wiped out, The House Judiciary Committee sent a com- 
mittee of three men down there to inspect the area on the ground. 
They heard the evidence and it is set out here in a committee report. 
[ suggest that this committee may want to consider incorporating this 
report by reference in these hearings for your consideration. The 
House passed a satisfactory bill. The Senate last year passed a bill 
which was not completely satisfactory. It was late in the session and, 
therefore, we were not able to bring the matter to a conclusion in con- 
ference. Now then, we are faced with this situation: With that many 
people hurt and damaged that long ago and with foreign citizens get- 
ting damaged and hurt out of the atomic explosion which happened 
in March of 1954 being paid as early as January of the following year 
$2 million in damages, we feel that these American citizens ought to 
have fair and just consideration in this matter like our country so 
willingly gives when foreign people are hurt by something we do. 

This whole shipment of explosive fertilizer was under Government 
control. The Supreme Court’s opinion says it was under the control 
of the Government all the way. The explosion of the fertilizer oc- 
curred as it was being prepared for transit for another foreign-aid 
program to help the people of France in famine-stricken and war- 
ravaged areas. In an attempt to help those of foreign lands, our Gov- 
ernment engaged in the manufacture and distribution of an explosive 
material which destroyed the lives of many of our own people. Their 
families should be compensated. 

Senator Burter. Has the Department of Justice taken a stand on 
the present bill ¢ 

Senator Dante. The Department of Justice before the House com- 
mittee took a stand against the present bill. That is not unusual. 
There are not many claims that ever come before the Congress that 
the Department of Justice does not oppose in some way or other 
especially if there has been any litigation at all. 

Senator Butter. What briefly was the basis of that objection ? 

Senator Danteu. I am sorry I did not get to hear that testimony. 
Otherwise I might be able to give it to you. 
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Mr. Cuatrman. I would like to suggest that the committee reports 
of the House Committee on the Judiciary of last year and the Senate 
committee be made a part of the record and inserted in the appendix 
of this record. 

Senator Jounston. Is there any objection ? 

(The committee reports of the House Committee on the Judiciary 
will be found in the appendix of the record.) 

(The prepared statement submitted by Senator Daniel on behalf 
of himself and Senator Lyndon Johnson is as follows :) 

The families of the 570 persons killed and the 3,500 persons injured in the 
Texas City disaster in 1947 should be compensated by legislation at this ses- 
sion of Congress. Already the Government has waited too long to give partial 
remedy to those who have suffered from the negligence of Government agencies 
which resulted in this catastrophe. 

This disaster took place in the performance of a Government program of 
aid to the famine-stricken population of France, one of our allies during World 
War Il. It would be ironical if the Congress of the United States does not pass 
legislation granting financial relief to the families of 570 persons who were 
killed and to approximately 3,500 persons who were injured by reason of the 
humanitarian act involved in supplying fertilizer to aid and rehabilitate the 
citizens of a foreign country. 

Citizens of foreign nations injured in their person or property by reason of 
the acts of agents of our country are immediately compensated for their damages. 
The most recent example of this is the payment made to Japanese citizens injured 
as a result of the hydrogen bomb tests in the Marshall Islands on March 1, 1954. 
The United States on January 4, 1955, paid $2 million in damages to the Japa- 
nese Government for the persons who suffered injuries as well as for the fish- 
ing interests which suffered damage as a result of many tons of fish proclaimed 
unfit for consumption because of radioactive content. 

Senator Johnson and I hope that the committee will act promptly in view of 
the long delay in providing payment for damages which resulted from the explo- 
sions at Texas City. 

Senator Danrtet. Now I would like for the committee to hear a brief 
statement from Congressman Clark Thompson in whose district Texas 
City is located. He is the author of a companion bill in the House. 


STATEMENT OF HON. CLARK W. THOMPSON, UNITED STATES REPRE- 
SENTATIVE FROM THE NINTH DISTRICT OF TEXAS 


Mr. THomeson. The attorneys who will follow me shortly will give 
you the story of the legal background and a great deal of inform: ation 
pertaining to it. We found in discussion of the disaster that it is very 
intel esting to those who are not familiar with it to know exactly what 
chain of events brought about the explosion. If you will recall, just 
at the close of World War II our Government, faced with the problem 
of setting the rest of the free world in Europe back on its feet, friends 
and foes alike, came to the conclusion that one of the best means would 
be to reestablish, rehabilitate their agriculture. One of the nations 
that was particularly devastated during the course of the war was 
France. The Government of our country on a very high level decided 
that they could do nothing better to reestabish that particular country 
and to stabilize that part of Europe, could do nothing better than to 
give them fertilizer to build their soil and let them grow the things 
they needed for themselves. If you had a similar experience to mine 
about that time, you will recall that we were beset on every hand by 
our own farmers who were very short of fertilizer. It was an extremely 
scarce commodity, so our Government, looking for sources of fertilizer, 
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checked into a substance known as ammonium nitrate. It was being, 
had been manufactured during the war in a number of ordnance plants 
under a blasting powder vatent. 

It was a blasting pow doe that had many similarities with dynamite. 
I assure you, Mr. Chairman, these are dummies. There is nothing here 
that is at all dangerous. It simply looks like it. If you have been 

raised in the country you have probably seen them with sticks of dyna- 
mite—these are the dummies as I say. 

Now the component parts of the ‘dynamite and the component parts 
of amonium nitrate are in many respects the same and in many more 
they are similar. 

Then neither one will explode unless you have a detonator cap as this 
dummy is supposed to represent. There is supposed to be a cap down 
inside, you set fire to the fuses and when it goes off, the dynamite blows 
up. Up until that time, it is not a dangerous commodity to handle. 
The exact situation is found in the case of ammonium nitrate. 

They are both good fertilizers and a stick of dynamite could be 
crumped and put on the flower beds or on the fields and it would be 
a good fertilizer. 

The only trouble with it, dynamite like ammonium nitrate absorbs 
moisture from the atmosphere and it becomes caked. For that reason, 
it won’t render through the little holes in a fertilizer spreader, either 
the little one you use at home or the big one in the field. So our Gov- 
ernment officials, knowing that they had a valuable fertilizer in the 
ammonium nitrate and one which they could start to produce imme- 
diately, all they had to do was to start the machines going in the ord- 
nance plants, cast about for a substance which they could mix with 
ammonium nitrate, straight ammonium nitrate, to keep it from becom- 
ing caked. The chemist knew of a substance—I alw ays have to ask 
somebody, PRP is the abbreviation, petroleum, petrolatum and par- 
affin, but when it is mixed with the ammonium nitrate, it no longer 
becomes caked. 

However, when you mixed it with ammonium nitrate, the ammo- 
nium nitrate becomes exceedingly dangerous. Now these facts will 
be developed in the testimony or they are set forth in the evidence in 
the hearings. It was known that ammonium nitrate coated with PRP 
if you stacked sacks on top of sacks and subjected it to weight, it was 
subject to spontaneous combustion. 

Heat applied to it would cause it to explode, as we found out in 
Texas City. 

We did not know when it was shipped to Texas City what was in 
those bags. If you hold that up, (pointing to a paper bag) let me 
show you—this is the way it came to Texas City. 

This is one of the bags that it came in. Rather, this was a bag that 
was sent there to replace 

Mr. Ruppy. Mr. Thompson, may I suggest that you read that label, 
what it says. 

Mr. Tompson. The label says “Fertilizer Ammonium Nitrate” 

Senator Butter. Did it come in by rail ? 

Mr. THompson. Yes, sir. 

Senator Butter. And was loaded at Texas City / 

Mr. Tuompson. It was shipped to Texas City to be loaded into a 
steamship. 
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Now this happens to be one of the actual bags in which it was trans- 
ported to Texas City. You will notice it is charred. It got hot and 
was charred and burst open and they sent for this particular bag to 
replace it. So not knowing of the dangerous commodity that was 
being handled—I may rec all to your mind when they ship dynamite 
it is shipped in a box so labeled and it is labeled “dangerous.’ 

When it goes in a railroad car, there is the familiar sign, Inflam- 
mable, Explosive; Keep Lights and Fire Away. 

The fertilizer came down there in as innoc ent disguise as you buy 
for your yard at home. Not knowing the characteristics it, of course, 
was stacked in the warehouse. But unless it is constricted, it is not 
as dangerous. If air can circulate freely, it is less liable to catch fire 
or explode. 

However, this was loaded in the hold of a vessel and stacked in as 
tight as they could get it. 

On the first night the hatch covers were put on. In the morning 
when they took them off a little smoke was coming out. They took 
the longshoremen off the ship and called the fire department. The 
captain of the ship, following the usual procedure for a fire below 
decks, and still not knowing the danger of the commodity he was 
handling, battened down the hatches again and shot live steam into 
the hold, increasing the pressure and heat, and the ship blew up. 

After the explosion 

Senator Butter. And there was no other material on the ship or in 
the locality which could have caused the explosion ? 

Mr. Tuomrson. No, sir. 

Senator Burier. It is definite that the explosion was caused by this 
material ? 

Mr. Toomreson. That is correct. 

Senator Jounston. I think it is an undisputed fact that that is what 
caused the explosion. 

Mr. Tuompson. That is correct, Mr. Chairman. However, I think 
you will find if you call on some who are re to the bill, they will 
say, well, there were some cartridges down below in the ship, too, but 
they never could show that that caused any explosion at all, nor could 
they—oh, they said somebody was smoking below deck. 

However, that was never proven. But if you trace the evidence 
you will find that this ammonium nitrate fertilizer grade followed 
exactly the pattern that the Army had been cautioned against in the 
course of its manufacture. And that caution had never been passed 
on to the public in general which handled it. 

Senator Butter. In other words, the manufacturer said that this 
material in combination with PRP was very explosive and had to be 
handled carefully. 

Mr. Tuomrson. The Government was the manufacturer, Senator, 
and the chemists, experts on the subject, had warned of the explosive 
tendency. 

(Senator Hennings arrives.) 

Then finally they began moving it, after the explosion, in a similar 
sack but with the little diamond Caution, Keep Away from Fire, Heat 
and Open Flame Lights. Caution, Sweep up and Remove Carefully. 
Do not Drop, and so on. 

So then the public was warned. 
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Senator Jounsron. Let me ask you one question. Was that on the 
sacks prior to the explosion ¢ 

Mr. Tuompson. No, sir, it was not. 

Senator Jounston. That is new? 

Mr. Tuompson. Yes, that was after the explosion. 

Senator Butter. Does it say anything about combustion here, from 
standing ? 

Mr. THompson. From what? From weight? 

Senator Butter Yes. 

Mr. Tuomrson. No, I believe not. 

Senator Jounston. But what I am getting at—I think that was put 
on after the explosion. 

Mr. Tuompson. Yes, sir, that is right. 

Senator Hennrinos. Mr. Chairman, may I apologize first for being 
late, and may I then ask Mr. Thompson a question ? 

Senator Jounston. You may. 

Senator Henninas. Do I understand on this matter, I seem to re- 
‘all, Clark, that this matter was determined in the lower courts by a 
jury, by the finding of negligence ? 

Mr. THomreson. No, no jury, Senator. 

Senator HenninoGs. But there was a finding of negligence? 

Mr. Tompson. That is correct. 

Senator Henninas. What was that tribunal? 

Mr. Tuomeson. That was the Federal District Court ef the South- 
ern District of Texas. 

Senator Hennines. And the matter was thereafter appealed, was it 
not 7 

Mr. THomeson. That is correct, it was appealed. 

Senator Hennines. And it was appealed to the United States Cir- 
cuit Court of Appeals and as I recall it, it was there reversed and then 
went to the Supreme Court of the United States and there was a find- 
ing of 4to3 against, am I correct ? 

Mr. THompson. Yes, sir. 

Senator HenninGs. I am just trying to bring myself up to date 
on this. 

Mr. Tuompson. That is correct, Senator. 

Senator Butter. They reversed by 4 to 3? 

Mr. Tompson. 4 to 3 decision. But the important factor in the 
reversal, and I do not want to go far in this because I am not a lawyer 
and we have some very able ones here, the Supreme Court never denied 
the responsibility of the Government. They simply said that the Tort 
Claims Act did not apply. Now, that is how we happened 

Senator Hennines. I am sure we understand that. Thank you, 
Clark. 

Mr. Tuomeson. Yes, And you understand, too, how I then asked 
by resolution for a special committee to go down and see whether there 
was responsibility and they reported 

Senator Hennines. I did not want to interrupt you except to bring 
myself up to date. 

Senator Burier. Congressman, was the finding below that the 
explosion was on account of combustion from the method in which 
this material was stored or what was the finding ? 
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Mr. TuHomrson. The experts will check me on this if I am wrong. 
The finding was that because of the weight of the pile, spontaneous 
combustion occurred. When you subject coated ammonium nitrate 
fertilizer grade to heat, especially if weight is connected with it, it 
then explodes. 

Senator Butter. Then why is it that they put on this caution label, 
“Keep away from fire, heat, and open flame,” and say nothing about 
packing or weight or spontaneous combustion ? 

Mr. Tuomrson. I could not answer that, Senator, except perhaps 
from the warnings that were put out by the Coast Guard and various 
other different Government agencies after the explosion occurred. 

Senator Danre.. But even that caution was not on the fertilizer 
that was shipped by the Government and which exploded at Texas 
City. 

Senator Butter. I realize that but I just wondered why, if that was 
the cause of this explosion, which was such a dreadful thing, why 
they did not put some caution on there to prevent another explosion 
of a similar character through this label which I would say that they 
have not done even yet? They have not put the proper label on there 
if this was, in fact, a spontaneous combustion that caused this explo- 
sion. 

Mr. Tompson. I would not be a bit surprised but that an even 
later label may have it on. 

That I do not know, however. This was very shortly after the 
explosion. That is pretty much the lay side of the picture, gentlemen. 

Of course, the attorneys cast about to see who caused the disaster. 
Certainly it was 1 manmade disaster. They traced the source of the 
commodity that had exploded and came to the conclusion that it was 
a Government operation from the very beginning. 

It was in the hands of the Government. It was shipped on Govern- 
ment bill of lading marked for overseas and marked “priority.” 

Senator Hennines. Wasn’t there some point about the nature of 
its being a Government operation with respect to the particular kind 
or character of operation that it was? Was it not a so-called volun- 
tary operation in a sense and not one upon which there devolved a 
duty of the Federal Government? Do I seem to recall anything about 
that ? 

Mr. Tuompson. In the decision it was a discretionary function. 

Senator Hennrnes. I am just trying to dredge this up. 

Mr. Tuompson. I know what you are talking about but I think it 
could better be explained by some of the lawyers. 

Senator Hennines. Certainly. Iam just trying to bring myself up 
to date. You may recall I withdrew at that time because I feared 
there might be some conflict of interest and I have since returned to 
the subcommittee, having concluded that there is none. 

Mr. THompson. When you withdrew I was awfully sorry you did 
because you had a very keen grasp of exactly what had happened. I 
have said that some attorneys have been a little skeptical at first. 
How would you like to find that instead of the United States Govern- 
ment manufacturing this fertilizer it had been made by the Hercules 
Powder Co., the original patenter of the product or Du Pont or some- 
one like that ? 
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That would be a very nice lawsuit. I do not think you would ever 
get into court with it. I think that they would settle it long before 
you ever got into court. F ' 

One other thing that I would like to suggest. Had this explosion 
taken place in the harbor of Brest instead of in Texas City, I have a 
feeling that this Government would have had a commission on board 
a plane within a matter of days on the way over there to settle it im 
full. 

Senator Burier. I think our treaties require that. they do even 
though we may not have had any element of negligence in the case on 
the United States. 

Mr. Tuomrson. Well, I have a feeling that both Houses of Congress 
will again, as they did last year, decide that the people are entitled 
to remuneration as far as money will do it for what befell them. 

Mr. Woop. I assume, Congressman, you have the list, there is in the 
record the list of all were dead and the list of all who were injured ? 

Mr. Tuomrson. Those lists are available and of course are in the 
hands of the attorneys. I do not think they ever went into the record 
officially. 

Mr. Markwe.t. Only referred to in the petitions that were filed in 
the original case. 

Mr. THomrson. Oh, yes, there is a list. 

Mr. Woop. I see the bill restricts the claims to those that were in 
the lawsuit. The combined lawsuit. 

Mr. Tompson. Yes, sir. 

Mr. Woop. Are there not others who were not in that lawsuit who 
were injured ? 

Mr. Tuomrson. Not that we have ever discovered. I think there is 
a very comprehensive list. Texas City was not a very large com- 
munity. 

Mr. Woop. I mean that everyone who had a cause of action joined 
in that cause of action, is that true ? 

Senator Burier. If they did not, they would have been barred any- 
how because it was 1950, 

Mr. Woop. The statute of limitations is lifted here with respect to 
some and some discretion is given to this committee with respect to 
lifting it as to others and that was the thought that I wanted to develop. 

If it is well to consider that, it is well to consider all, is it not? 

Senator Burier. Yes. 

Mr. Tuomrson. I would say so. 

Mr. Ruppy. Last year as the bill passed the Senate, we had a saving 
clause in it for any person who by reason of infancy or some other 
disability had not filed, that they could file. 

Senator Jounsron. Have you concluded ? 

Mr. Tuompson. I have nothing further. 

Senator Burier. That same provision is in this bill. 

Mr. THomrson. I thought it was in there, to tell you the truth about 
it. 

Senator Dantet. Mr. Chairman, we would like to present Mr, Rus- 
sell Markwell of Galveston, Tex., a former judge, and an attorney who 
has been through this matter from the beginning and is one of the 
outstanding attorneys of our State. 
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STATEMENT OF RUSSELL H. MARKWELL, ATTORNEY AT LAW, 
GALVESTON, TEX. 


Senator Jonnston. Please give your name and address. 

Mr. Marxweti. My name is Russell H. Markwell of Markwell, 
Stubbs & Decker, attorneys at law, Galveston, Tex. 

Senator Jounston. Do you represent all the claimants? 

Mr. Markwetu. No, sir; I do not. I represent a number of death 
cases, 108 families who lost a member of the family. I represent 42 
persons who were injured to varying degrees. Quite a number were 
children. The majority of them were grown people. Included in the 
death cases of 108 were the families of 47 voluntary firemen, unpaid 
men. Texas City, as Congressman Thompson pointed out, is not a 
large community, and their fire department, other than for 1 or 2 paid 
men, that is the chief, consisted of volunteer firemen. 

They answered the call and 47 of them were wiped out. 

Senator Jounston. Are all the other claimants represented by attor- 
neys ? 

Mr. Marxwe tu. Yes, they are. There are quite a number of attor- 
neys. I presume it would be between perhaps, originally 200 or 250. 
We finally worked out a working arrangement in order to shorten the 
procedure that Mr. Bryan and myself would handle this matter to the 
best of our ability here before the Claims Committee because we found 
that if we had all of the lawyers in the case, why we just never would 
get through with it. So we are in that position. As I say, individ- 
ually I only represent the 108 families and the 42 personal injury 
claims, but I think it can be safely said that we speak for the other 
attorneys who represent the other people. 

Senator Jonnsron. Proceed. I just wanted to find out exactly 
whom vou represented. 

Mr. Marxwett. The only other claims that I represent are some 
property damage claims from individuals, that is, for houses that 
were destroyed, matters of that kind. I do represent the city of Texas 
City who lost its municipal facilities, their sewers, their waterlines 
and that sort of thing. But my representation is restricted primarily 
to the death claims and personal injury claims. I do not represent 
any insurance companies or insurance claims. 

Senator Butter. Mr. Chairman, may I ask a question ? 

Senator Jounston. Proceed. 

Senator Butter. Mr. Markwell, I am not familiar with any of the 
facts of this case. ; 

Mr. MarkweE tt. Yes, sir. 

Senator Butter. And I see that this bill provides that the Secretary 
of the Treasury shall pay the claims found by the Commission to be 
properly owing by the Government of the United States. I would 
like some estimate from you, of course it will be rough, as to what you 
think the total claims will amount to. I do not like to vote for a bill 
if T do vote for it not having some idea what we are voting for. 

Mr. Marxwetu. My best estimate, and I think Mr. Bryant will 
agree with me, is somewhere between, somewhere approximately 55 
to 60 million dollars. 

Senator Butter. And if my construction of this bill is correct, if 
we pass this bill the Commission will be established and the Secretary 
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of the Treasury will be authorized to pay the claims certified by them 
without further reference to the Congress ? 

Mr. Markwe i. That is correct. Of course, the claims and what 
is allowed would probably be two different things. Personally I 
was in favor of the bill referring to matters of ascertaining the dam- 
ages to the United States district court rather than to the Presidential 
Commission that is referred to. I thought the Federal district courts 
have the machinery set up, they have men that are experienced. We 
have four Federal judges in Houston, and it was my thought that 
they could appoint masters and referees and could ascertain the dam- 
ages in that fashion. However, if it is thought better to have a Presi- 
dential Commission, why that is perfectly all right, too, but I am 
sure that the body that det determine the damages will have a great 
deal of leeway. 

I would like to say this to you gentlemen: In my estimation there 
has been a great exaggeration as to the amount of claims filed. There 
was some question here as to whether all of the people were repre- 
sented. We were faced during the course of this litigation with the 
question of the statute of limitations running. And in an effort to 
protect the ae who were not specifically named in the lawsuit, 
there was what we called a John Doe suit filed in which the people 
referred to just as those who were damaged or killed, it was a $40 
million lawsuit, and it was merely a protective suit. 

Now the Department of Justice always includes that although no 
one has showed up, but they always include it in their estimate as to 
the amount of claims, and they always dothis. It is a matter, I think, 
of common knowledge that when a lawsuit is filed on behalf of an 
injured person or the family of a dead person, the suit is generally 
for considerably more in litigation than will ultimately be received. 

It is just a matter of damage suits, and damage suits are usually for 
quite a bit more. So in arriving at their estimate, the Department of 
Justice takes a $40 million lawsuit that was a John Doe suit and then 
they add up the amount of damages that the individuals are seeking 
in their petition filed in court, which is not a true criterion at all as 
to what the ultimate damages will be in my estimation. I have been 
trying personal injury cases for about 25 years and I do not ever 
remember getting what I sued for yet. 

It is almost unbelievable the amount of damage, property damage, 
the number of people killed, the number of people injured in this 
explosion. If you will just pass these pictures around, it will give 
you some idea. There are quite a number of pictures all through that 
magazine, and I would like to make that a part of the record, if I may. 

(Filed with the committee. ) 

I remember the day distinctly. I was in the third floor of the court- 
house in Galveston, which is a very massive structure located 15 miles 
from Texas City. The explosion was so terrific that the courthouse 
shook to its foundations and it was our thought that probably the 
boilers had exploded. That was in the morning of the 16th. We soon 
learned what the catastrophe was and volunteers went over to Texas 
City in automobiles, ambulances, to help and assist. I can remember 
vet the cars bringing the injured to the hospital in Galveston. 

Senator Henninas. Excuse me. 

Mr. Markwetu. Yes, sir. 
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Senator Hennrnas. I take it you are going to get to the point of 
subrogation, aren’t you, Mr. Markwell ? 

Mr. Marxwett. Yes, sir, I will. 

Senator Hennines. I do not want to anticipate you, sir. 

Mr. Markwe tu. One of my clients was a Mrs. Dalehite who was the 
plaintiff in the test case. Mrs. Dalehite had taken her husband over 
that morning, he was a pilot whose occupation was bringing ships in 
across the bar into the harbor. She took him over that morning and 
she parked on the pier. He walked out to get his orders for his ship. 
He was, I suppose, within, maybe 150 feet of her car. She was sitting 
there and it was just daylight, the sun coming up and she was praying. 
She had this statue in her hands. The ship went off and it blew the 
head off the statue, turned her car over twice and her, husband, who 
was only 150 feet away, was not found until I think it was 2 days later. 
It just blew him off into the water. It is a remarkable thing that she 
‘came that close, she was not killed. But there were people that were 
back in the city whose houses just collapsed on them. That is how 
terrific an explosion it was. It has been estimated that it was the 
equivalent of an atomic bomb explosion, of the type of atomic bomb 
that we had at that time. 

This FGAN, as Congressman Thompson pointed out, is a fertilizer 
grade ammonium nitrate manufactured in Government owned and 
operated ammunition factories. 

They were converted from ammunition factories into the manu- 
facture of this fertilizer to help the country asa whole. We think that 
the negligence of the manner of manufacturing it, the use of this coat- 
ing which had already been condemned and Mr. Bryant will cover 
this feature more thoroughly, private companies had warned the 
Government that they had themselves ceased to use this particular 
type of coating and it was dangerous. There had been a number of 
explosions from this product. One of the startling things about this, 
I believe there was six cars of this diverted from Texas City, the same 
shipment, and they loaded it on a ship in New York, I think it was, 
or maybe it was Baltimore—— 

Senator Danten. Baltimore is correct. 

Mr. Markwe i. Baltimore—sent it over to France and that was 
right after this explosion in Texas City, the same ship, that is the 
diverted ship blew up in France. It did not do too much damage. 
They reduced the damage by towing the ship out when it was dis- 
covered that it was on fire. 

The Coast Guard has made a very extensive investigation of prop- 
erties of this m: utter, and the terrible part about it is that the Govern- 
ment at the time it began manufacturing this fertilizer in these ammu- 
nition plants ¢ -ommenced an investigation. 

They hired laboratories to make an investigation, and for some rea- 
son they stopped. The laboratory, the research laboratory wrote and 
asked that the investigation be continued. That they knew the mate- 
rial was dangerous, that they had histories of explosions, but the ord- 
nance plant said, “Well, we have got enough, we do not want to inves- 
tigate it any further.’ 

“This whole tragedy could have been so easily averted. Here is an 
investigation that was started by the Coast Guard and finished after 
the explosion took place. There are just any number of statements: 
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FGAN: Paperbags, in cargo-sized lots during a fire has thermally exploded 
and is, therefore, unusually hazardous. 

FGAN should be considered as a hazardous article and considered as an 
explosive. 

Ventilation may perhaps be accomplished by small air passage alone. The 
proper method of ventilation is a matter for consideration by the Coast Guard 
Office in charge of rules for storage and shipment who are familiar with right 
storage. 

And the Coast Guard did not have any regulations in force at that 
time. 

Now here is what they say of Texas City. This is the investigation 
conducted by the Coast Guard through this private concern that they 
employed, Arthur D, Little & Co. of Cambridge, Mass. : 

And yet without doubt the disaster at Texas City came about by the spontane- 
ous development of the FGAN into detonation. 

I believe one of you gentlemen asked whether there was anything else 
on the ship or whether there was any question about what caused it, 
and I think that should answer the question. 

Senator Burier. That goes to the question I asked whether there 
was anything else on the ship that could have exploded. 

Mr. Markwewu. There was nothing else on the ship. The Depart- 
ment of Justice raised the point about some small arms ammunition 
which were rifle bullets which were in an entirely different part of 
the ship and never exploded until after the FGAN went up, and that 
has been discounted in all of the findings since that time. 

There are quite a number of these extracts that I will not take the 
time to read, but I would like to make this a part of the record if I 
may. This isa report on an investigation of the properties and hazards 
of ammonium nitrate and high percent: ige ammonium nitrate ferti- 
lizer. 

Senator Jounson. This may be made a part of the record. 

(The report 7 red to will be found with the files of the committee 
(see appendix) 

Senator aici Mr. Chairman, I wonder if you could excerpt all 
these that you have marked for the convenience of the committee and 
give us all copies. 

Mr. Markwet. I will do that. I can get that after the hearing and 
[ will excerpt it. 

Senator Jonson. We will be right back 

(A short recess was taken.) 

Senator Jounston. I think we can proceed now. 

I am sorry we interrupted you but we had to go down and vote. 

Mr. Marxweu. I have here the record of the hearings before a 
special subcommittee from the House. This is the record that was 
made in Galveston and the record contains not only the evidence that 
was taken under oath at that time but it contains a narrative statement 
of the whole history of the litigation. It has the opinion of the district 
court, the opinion of the circuit court, opinion of the Supreme Court. 
I am informed that we have enough of these that we can make it avail- 
able to each member of the subcommittee and we would like to attach 
these or offer them as exhibits, not to be copied into the record, but 
made as exhibits as part of the record. 

Senator Jonmnston. It will be received. 

(The opinions referred to will be found in the files of the committee. ) 
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Mr. Markwe .. It contains a brief on the law governing manufac- 
turers of inherently dangerous products, and also the shipper’s lia- 
bility, and it contains the finding of fact of the United States district 
judge. 

Senator Burier. Will you make at this point—if it is in order to do 
so—the ruling of the court and why they said it was not within the 
Tort Claims Act. 

Mr. Markweu. Yes, sir. The Tort Claims Act waived immunity 
of the United States Government, with certain exceptions. In other 
words, of course, before the Tort Claims Act the Government was im- 
mune from suit. They waived it with certain exceptions. Now one 
of those exceptions was called the discretionary function that the Gov- 
ernment could not be held, if it was found that it was acting in a dis- 
cretionary manner 

I do not think it occurred to anybody that shipping an explosive in 
paper sacks without any warning on it was a discretionary function 
until we reached the circuit court. That was just discovered when we 
got in the fifth circuit. 

It may be that decision to assist the people of France was a discre- 
tionary function. It may be that the thought of manufacturing this 
fertilizer in an ammunition plant possibly is, but when you get down 
to the point as to how it is to be manufactured, what material was to be 
used, whether they should manufacture it as the private manufacturers 
did, there was nothing discretionary in that. 

Senator Jounston. Or how they would transport it ? 

Mr. Markwet.. How they would transport it. 

Senator Danret. What warning they would give on the bag? 

Mr. Markwet. That is correct. You have the same matter maybe 
establishing a post office in Podunk is a matter of discretion but that 
does not mean the mail carriers have a right to go through the middle 
of town at 60 miles an hour. 

Senator Burter. I was trying to get at whether or not it was a 
technical ground or whether it was a substantive ground. 

Mr. Markwe un. It was technical, Senator, the district judge that 
tried that case had been on the bench, I presume, for 30 years. 

He was a very thorough and able judge. He found I think it was 
80 acts of negligence on the part of the Government. There were 14 
judges that have reviewed this case. One 1 out of the 14 has said that 
the findings of negligence of the district judge were not supported. 

Senator Burner. It would be on the same basis as a munic ipality 
if it was acting in a private capacity, it would be liable. If it was 
acting in a governmental capacity it would be liable. 

Mr. Markwe tt. That is correct. 

Now the case went to the circuit court. 

Senator Burier. Or the reverse, the latter, it would not be liable. 

Mr. Markwetu. The United States circuit court wrote three opin- 
ions. The 6 judges sat and they could not agree between themselves, 
so it was reversed by the 3 judges when this dise retionary exception 
was raised for the first time there, and they reversed the decision on 
the discretionary function. 

Two of the judges, Judge Hutchison and one of the other judges 
found we had plead and made out a case both in the pleadings and 
the evidence of negligence. He said he would reverse it because he 
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thought there had been some procedural errors in the introduction 
of evidence. 

One judge came to the conclusion that he did not think that the 
findings were supported. ‘That is the only man in any of the courts 
that it has gone to, it went then to the Supreme Court. Four of the 
Judges in the Supreme Court said we accept the findings of fact in 
the district court, but we find that the United States courts have no 
jurisdiction under the Federal Tort Claims Act to grant relief be- 
cause this matter was a discretionary function and jurisdiction has 
not been vested in the Federal courts to establish the liability of the 
Government in discretionary functions. Justice Jackson wrote for 
the dissent. He came to the conclusion that if that was the interpreta- 
tion the Supreme Court intended to put on the Federal Tort Claims 
Act, that it was not what Congress intended, and amounted to a find- 
ing that the Government could do only little wrongs and if you got 
into a matter of extreme negligence, why then it became discretionary 
and he wrote a rather strong opinion, I thought. But at any rate, we 
lost the case by a minority of the court, there being only seven men 
sitting. 

Senator Hennrnas. We have those citations, have we not? 

Mr. Ruppy. Yes. 

Senator Henninos. I would like very much to read those cases. 

Mr. Woop. I think all the opinions are set out. 

Senator Henninos. Good. 

Mr. Markwe wt. Yes, sir; and there has never been a challenge 
made except by the one circuit judge on findings of negligence of 
these other instruments that we have offered in evidence which are 
from the Government’s own files establishing negligence. 

Mr. Bryan has made up a statement, a compendium of admissions 
by the Government which show that they not only knew of it after 
but they knew of it before at the time it was being manufactured. 

I do not intend to take any more time because I am afraid I am 
trespassing on Mr. Bryan’s time now. You asked me about subroga- 
tion. 

Senator Danrev. Just a minute, before you leave that I would like 
to read into the record the part of the Supreme Court opinion touching 
on what you have just said. It does not bear Mr. Markwell out com- 
pletely as to how many of these judges of the circuit court rejected 
some of these findings, but it does bear him out completely in that a 
majority of that court certainly did not reject the fact findings. 

I am reading from the Supreme Court’s opinion. 

The court of appeals en bane unanimously reversed but since only 3 of the 6 
judges explicitly rejected the bulk of these findings— 
he is correct in saying only one of them rejected all— 
since only three of the judges rejected the bulk of the findings we shall consider 
the case as one in which they come to us unimpaired. 

Now that refers to the fact findings of negligence, on which the 
inajority of the Supreme Court said further : 

Even assuming their correctness, arguendo, it is our judgment that they do not 
establish a case within the act. This is for the reason that as a matter of law 
the facts found can not give the district court jurisdiction of the cause under the 
‘Tort Claims Act. 
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Mr. Markxwett. All right, sir, what did you have in mind about the 
subrogation ? 

Senator Henninos. Just one question that would offhand arise—I 
have not studied this case, it is not my case yet, but one question— 
would be it would seem to me is the Government going to undertake to 
insure the insurers? That may be very naive. This 1s all 

Mr. Marxwetw. I would like very much for Mr. Bryan to answer 
that question because he does represent the subrogation insurance com- 
panies. I do not. 

I do not represent any insurance company of subrog: ition company 
and I am in this situation. 

I do represent the widows of a few longshoremen who were paid. I 
think approximately $2,000, a little bit better. 

That is a claim that is being advanced by the insurance companies, 
but I do not have any insurance clients or subrogation clients. 

Senator Burier. What do they amount to? 

Senator Hennrnes. Mr. Bryan is prepared to go into that question. 

Mr. Markwett. Yes, sir, and I would hesitate | to discuss the merits 
of another man’s claim. 

Senator Burier. Do you know what they amount to? 

Mr. Markwety. Which, the subrogation ? 

Senator Burier. The subrog: ation claims. 

Mr. Markwe tt. No, sir, I would rather leave that to Mr. Bryan. I 
know what mine amount to. In my 100-some death cases I have made 
a claim of an average of $25,000 in each case 

Senator Burier. Well, in your opinion, are the subrogated claims 
covered by this bill? 

Mr. Markwe.t. Yes, sir. The bill is broad enough to apply to all 
claims for property damage, personal injury and death, and it is my 
opinion that the insurance companies sustained property damage just 


as any other company did. There are no claims excluded under the 
bill. They are recognized. 

Senator Bur_er. So then we would be reinsuring the insurer, would 
we not / 

Senator Hennings. I am just wondering. I assume Mr. Bryan ean 
enlighten us about that. 1 

Mr. Markwe vt. I am going to close. It is not the fault of Congress 
that this matter has been delayed. We have been criticized somewhat 
because we picked the wrong forum. We went into the United States 
district court under the Tort Claims Act, but when you go into the 
United States district court and you get the circuit court wr riting three 
different opinions and the United States Supreme Court splitting 4 
to 3, it is pretty hard to decide just what the law is, and these people 
in Texas City are very much upset that they have not had any relief. 

There has been a great deal of suffering there. Most of the people 
had no insurance or practically no insurance. They were a lot of 
Ilcngshoremen who had big families, and I do hope that something can 
be done to alleviate that sufferi ‘ing. 

I have felt very deeply about it and I guess the delay is more ours 
than it is Congress’ because Congress just reached this matter last 
year. As I understand it, the House passed the bill unanimously and 
1 believe the Senate passed it unanimously, but because of the differ- 
ence it could not be worked out in the conference. 
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Senator Dantet. Mr. Markwell, before you leave, I would like to 
bring up something that may come up later because it did last year, 
and that was the matter of attor ney fees. 

I think you explained last year that you would expect to receive 
whatever attorney fees are set by a Commission or court or whoever 
determines the final amount of these claims, and that they will come 
out of the awards and not in addition thereto. 

Mr. MarKkwe... That is correct, Senator. The bill, as now framed, 
calls for a maximum amount of 15 percent. Now that is another place 
winue onal of the Department of Justice 1 have a great deal of 
respect for the Department of Justice. But I have found this to be 
true: That whenever you litigate long enough with other lawyers, 
eventually you come out to such a difference of opinion, it is rather 
hard to agree on anything, and we had a very hard fought case in the 
Federal court. 

Now they mention attorney fees and they will talk about 6 million 
here are maybe 60 million, they change the figures, but the bill provides 
for a maximum of 15 percent attorney fees, which is not in addition 
to what the claimants get, but is cashed out of what they get. But 
that is left to the discretion of say, the United States district “judge if, 
it is in his court. You may get a man there with a case that only 
involves $1,000. Well, perhaps 15 percent would certainly not be 
unreasonable for him. 

On the other hand, where he comes up with a claim involving several 
niillion, if he wants to cut it down, he can. It also will depend a great 
deal on the amount of work that we have to do from now on in pre- 
senting the claims, so it is a flexible rule that is left to the discretion of 
the body setting the damages. 

But wnfortun: itely, and ‘T notice the newspapers, they presume that 
the judge or this commission is going to allow everybody the maxi- 
mum amount of attorney fees which I think is not true at all. We 
have the same situation in the Workmen’s Compensation Act of 
‘Texas 

The court can allow up to a third of any recovery in the court but 
it is discretionary. The Federal Tort Claims Act is the same thing. 
They allow 20 percent. 

Senator Dante. A maximum of 20. 

Mr. Markweti. A maximum of 20 percent but the district judge 
often does not allow it, so there has been a great deal of misapprehen- 
sion and misrepresentation on how many “lawyers are going to get 
rich and retire. It is just not so. 

Senator Henninos. Well, I may say to you, sir, that Iam very much 
in favor of lawyers vetting rich if they can do so legitimately, and 
I am not going to be one, as a member of the bar, who is going to sit 
here and undertake to do what can be done to see that lawyers are not 
adequately compensated. 

I think the lawyers are suffering under some sort of inferiority 
complex about the whole business. I believe in lawyers being well 
paid and I believe that they should be paid in terms of the service that 
they render and commensurately. I do not refer to this specific case 
but 1 make this point. I see no reason why lawyers should constantly 
be apologizing for the fact that they expect fees for their work, and 
substantial fees for work properly done in substantial matters. 
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Senator Burier. And I hope under the internal revenue law you 
‘an throw that back for the number of years you have been working 
on the claim. 

Otherwise, it won’t do you any good. I think there is a price in the 
code, a provision there. 

Mr. Markwetu. If you have worked on it over 3 years, you can 
go back on your income tax. 

Senator Danren. The only reason that I brought it up was because 
you know there are other members of the committee who will bring 
it up, and I think we should have two points made. One is whatever 
fee an attorney gets is going to come out of the total award to the 
people who receive awards, and that will be between them and the 
attorney as to how much the attorney is going to receive, subject to 
the approval of the Commission or the court. 

Now that is your understanding ? 

Mr. Markwett. And subject to the maximum percentage. 

Senator Hennrnos. I hope the Senator will understand I was not 
critical of his bringing the matter up. I am very glad that he did. 

Now that we have it in the record, I was expressing myself inde- 
pendently and in further support of a belief I have had for a long 
time. 

Senator Dantet. I agree with you and we have a complete under: 
standing. And the other point that I wanted to have in this record 
is as to whether or not you still have to perform services, the attorneys, 
in bringing these claims and the proof of the claims before a Com- 
mission or a court or whoever makes the final determination. 

In other words, are there still legal services to be performed if 
Congress enacts this legislation ? 

Mr. Marxwett. There is a great deal to be done. And I have no 
hesitance in saying this. The people I represent have not given me 
5 cents in fees or expenses and they won't, they can’t. They are poor 
people. Most of them have been through the probate courts, guard- 
lanships and things of that kind, and frankly, they could not get a 
lawyer to handle it unless it was handled on a contingent and per- 
centage basis. I have no apology to make for it. I have handled lots 
of cases that way. 

Senator Jounsron. I think that is very important to know that 
fact, too. I think the court, in reaching an opinion as to how much 
should be paid you, should take into consideration that fact. 

I have practiced law and I know sometimes I have represented 
clients, many times, and I did not get a cent out of it. 

Senator Hennrnos. We all have. 

( Discussion was continued off the record.) 

Mr. Marxwe tu. With reference to the amount of the death claims 
and a limitation, we work out a formula under the Texas law, and 
what we did, we took two-thirds of the annual earnings of the deceased 
as being the amount he would reasonably have contributed to his fam- 
ily, take two-thirds of his earnings for the rest of his lift and then you 
discount that by 6 percent as the present cash value, so that there is a 
limitation in Texas although it is not an arbitrary limitation. 

Mine has worked out around $25,000 per person taking it from the 
very poorest on up. As I said, there are only 13 States that still keep 


the rather archaic system that a human is only worth so much money 
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no matter who he is. It is true the District of Columbia has no limi- 
tation any more. It has been abolished. Your Tort Claims Act has 
no limitation. Your Federal Employee Liability Act has no limita- 
tion. There is no congressional act now that has an arbitrary limit 
on death claims. It is limited by this formula of lift expectancy and 
annualearnings. Virginia has one, it is $20,000. 

Mr. Woop. $15,000. 

Mr. Markwe tu. No; it has been raised. 

Mr. Woop. Very recently, then. 

Mr. Markwett. I have a brief on that, if anyone is interested in 
checking it, but as I say, nearly all of the States have abolished it. 

Thank you. 

Senator Jounston. We certainly thank you and appreciate very 
much your coming before us. 

Senator Daniev. Mr. Austin Bryan, another distinguished lawyer 
of the Texas bar. 


STATEMENT OF AUSTIN BRYAN, ATTORNEY AT LAW, 
HOUSTON, TEX. 


Mr. Bryan. I am Austin Bryan, attorney at law, office 405 Niels 
Esperson Building, Houston, Tex. 

My connection lies in that I represented directly individuals, com- 
panies, and death and personal injury claims as ‘well as subrogated 
insurers, pretty well across the board. 

If you will forgive me, | am apparently trying to catch the “flu” 
and if the reporter does not hear me, well, I hope he will stop and 
correct me. 

I served as one of four lawyers to try the lawsuit that was directed 
against the United States Government under the Tort Claims Act 
under the theory that that act did extend its gratuity of a waiver of 
immunity to all those that were situated in the Texas City disaster. 

We found it did not, and I would really seek guidance here. I have 
heard from some of the questions—would you rather ask me questions 
and let me answer them, or should I make a statement undertaking the 
division of liability and the background of the facts which I think are 
appealing of establishing our case / 

Senator Hennrxes. Mr. Chairman, Mr. Bryan, I believe, has made a 
very fine statement heretofore in the record and while I am sure none 
of us want to foreclose hearing from him—— 

Mr. Bryan. I know that. 

Senator Henninos. He is an excellent lawyer and we can all learn 
much from him in connection with our responsibilities in this case. I 
think that he may proceed in his own manner if he should so desire 
since his statement is in the record. 

Senator Jounston. We could make your statement a part of the 
record and then we could ask questions and also if you have anything 
that you wanted to elucidate a little more on you could do so. 

Mr. Bryan. I would like very much that opportunity because I 
heard Senator Butler say that he had not had the opportunity to 
study it, and he asked one or two questions that may 

Senator Butter. I have not had any familiarity with this case what- 
ever and I would like some statement. 
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Mr. Bryan. Well, here in a very quick rundown is the genesis of the 
‘ase and how it came about. 

As the war closed, the Government found itself possessed of pares 
cpponent or enemy countries, Germany, Japan, and Korea, as it wé 
a part formerly of Japan. There were dire circumstances there nis 
parently or at least as a Governmental policy connected with the war 
effort and in lieu of sending troops the Government decided that they 
might—and they did not have the bottoms anyway—that they might 
best send some sort of fertilizer and they sent all kinds, this is not the 
only one, to help grow food to succor the people who apparently wers 
in very serious cir reumstances. 

The Government at that time through TVA and its own plants and 
in controlled private plants was experimenting with all types of 
fertilizer. It was making it at the TVA plant. TVA was making :t 
under a patent license of an explosive patent belonging to Hercules 
Powder Co. That is where the PRP comes in. 

The Government, as sometimes it unwisely does through the Army, 
committed itself to ship 60,000 tons, I think it is, to the Far East and 

to Germany. The Government discovered that it could not take its 
own product because of the International Food Board and Food Con- 
trol. They had allocated that fertilizer even though made by the 
Army ordnance, and they could not have it themselves. Army then 
under the embarrassment of not being able to complete in the 
occupied areas made a deal with the War Food Administration that 
if they would not ask any larger allotment to the Army than I think 
30,000 tons or something like that, they could go out and borrow from 
the private producers under a requisition and make a deal with these 
Lrivate producers to take their production to meet their then current 
obligations in those several countries with an understanding that the 
Army would reactivate as many as 15 ordnance plants as were neces- 
sary to make this FGAN as we call it, fertilizer grade ammonium 
nitrate. 

Here it is. The Government issued procurement directive NY- 
$4006 (47) CIV in the Quartermaster General and they took from 
these private producers the necessary commercial fertilizer under this 
patent, with the agreement that they ‘would return it. 

Now they came along later an in 1946 they did reactivate these 
ordnance plants, 3 of them, 2 located in Nebraska and 1 of them in 
lowa, from those 2 came the material that actually exploded at 
Texas City. 

That was done in 1946 and then again they began taking from TVA 
and supplying all of the specifications, material, and directions and 
know-how to a dummy company known as Emergency Export Corp. 
which was a $10,000 company organized by Spencer Chemical Co. 
which had formerly been the military chemical company I believe it 
was. They had reasons for that because of labor unions and contracts 
with labor unions and wage scales. Actually there was a counterpart 
for every civilian employee of manufacturing export in the military, 
officer, and noncommissioned. In each circumstance the absolute con- 

trol, and it was as rigid as any ordnance plant or Army station could 
be, was reposed always in Government officials and Government con- 
trol and we found that when we undertook to take depositions, we had 
to be cleared for security and we were never away from the military 
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officer who had charge of us. But at any rate, the material was made 
generally in those two plants in this fashion. The Government shipped 
its own anhydrous ammonia in liquid form there. There it was fun- 
neled up at certain heat ranges where the material broke down the 
moisture and turned to the funneling. It was then worked into this 
PRP and reduced to lower degrees of temperature into pellets and they 
went down into sacks. As has been explained to you, the PRP was 
for the purpose of avoiding the hydroscopic character of the material 
which would be moisture absorbing, would not run through the drills 
either foreign or domestic and mostly those used foreign were the ones 
they shipped and gave to them over there. So the imperative objec- 
tive, and that is how funny and how brutal coincidence can be some- 
times, was not that the Army and the Government were trying to kill 
anybody. The objective was to run it through drills. 

it was incidental though to them as one of the courts, the circuit 
court held, that they could take a caleulated risk if they wished to, 
knowing this was dangerous but if it would go through the drills and 
serve the purpose of spreading, that that could be taken. Therefore, 
that was discretionary but at any rate that was the real purpose. But 
again this little ground, this background and I move back to the char- 
acter of the control. Prior to the undertaking of this relief program 
those several countries, and that was by statute limited to those 
countries, the appropriations were, the Government had always 
shipped ammonium-nitrate fertilizers in metal cans. It had always 
shipped them under the most careful regulations whereby officers and 
men trained in the handling and the prevention of fire and disaster 
went along with them, and they had always shipped prior to this 
through two ports in America during the time of war. That was the 
Theodore, Ala., and Braithwaite, La. They were controlled army 
shipping ports. The only two. After the war the restrictions and the 
efforts at supervision and the control of loading, storage, and the ar- 
rangements for security and for prevention of fire and for explosion 
hazards were dropped. 

The shipments after coming out of the plant came out in varying 
degrees. We proved by the record that they went out in bags, lami- 
nated paper bags as you see here with asphalt lamination from any- 
where from 180° to 250°, notwithstanding it has been recommended 
by the Bureau of Explosives that they should not come out of there 
at over 120°. Well, that produced the expected result, at least expected 
as warned by the Bureau of Explosives. 

The charred bags and the—I think Senator Butler asked it, whether 
or not the basic, the paramount, the approximate cause of this was the 
storage or whether it was the character of material. It is inherently 
dangerous in that it is of a character which permits the increase of 
heat within the confining foils or its own sacks or the body of other 
material around it, and it also has the very dangerous capacity of con- 
tinuing to supply itself with oxygen. 

It lets off this acid gas and that “develops oxygen which is necessary 
for combustion and information such as that. 

Many materials kill oxygen off and they have to have air in which 
to develop the continuing source of fire. 

Senator Burier. And that is true apparently even though it is 
coated ? 
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Mr. Bryan. Yes. 

Senator Buriter. By PRP and the coating does not retard that 
action in anyway ? 

Mr. Bryan. No, sir.. On the other hand, therein lies the bad actor. 
It becomes the most violent of explosives and you just take the combi- 
nation of materials, that is what burns. The PRP, the minute it is 
heated at all, she gives way and of course the combination is what sensi- 
tizes it. There has been and I do not want to become dramatic about 
this, but this is established, there has ene no detonator yet of a me- 
chanical sort that can sensitize this material like this unhappy combi- 
nation of those three materials which were not combined to hurt in 
wartime your enemy but were combined to hurt—to put it through a 
drill, as simple and as agricultural as drilling the ground with ferti- 
lizer, Those are some of the points I thought may carry impact in the 
brutality of the result. 

Senator Buriter. You made a statement that I am trying to put 
together. 

You said that therein lay the discretion, is that the discretion that 
the court was speaking about when he said it was an exercise of dis- 
cretionary power / 

Mr. Bryan. You see, there is no majority opinion in the circuit 
court. Three judges found themselves in common accord in one line 
of thinking, one judge found himself isolated in one line of thinking 
and that is the only judge that thought the facts as found in the record 
did not support the facts as found by the trial court sitting as a tort 
claims court. 

Two judges thought they did. Three did not accept the facts be- 
cause they said they could surely accept them and still it could not 
be liable.’ But they held that even if these facts were to be accepted, 
that the Government could take a calculated risk and believe me, if 
time will suffice, it is right here in the circuit court opinion if you will 
read it, that is what it says. 

Senator DanteL. May I interpose this last phrase from the statute, 
Senator, and you will see why maybe this might have influenced the 
court. It says, “Whether or not the discretion involved be abused.” 

I am reading from the statute now, the discretionary feature, even 
though discretion is abused, it is exempted from the statute. 

Mr. Bryan. That is; yes. 

You see, they first held that the discretion originated on an Execu- 
tive plane. It did. It was decided at a Presidential level. 

They then issued an order from the Director Steelman which went 
down to the Secretary of the Army, delegating down through the 
Department of the Ordnance which should carry out the program. 

Senator Hennines. I do not want to be impatient, but I have some 
men who have been waiting in my office since half past 4 from Mis- 
souri, a delegation of 5 businessmen and I must leave by half past. 5. 
I cannot keep them waiting very much longer, They had an appoint- 
ment at 4 o’clock made 2 days ago before this hearing was called. 

I just suggest if I must leave ‘it will be only because of that reason. 

Mr. Bryan. Would you permit me to request then, that I answer 
the question regarding the subrogation if I may at this stage ? 

Senator Jounstron. I think you should answer that in ‘that the Sen- 
ator asked that question before he does leave. 
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Mr. Bryan. I should like to approach subrogation on a completely 
practical, logical basis. It is commonly supposed that insurance com- 
panies are paid by their premiums to suffer the losses that they have 
to pay. 

They are a business that is engaged in paying out lots of losses and 
they are certainly not here claiming that they are in a disaster role 
for that reason nor asking for disaster relief. 

But they are here asking for a consideration of these facts and these 
circumstances which I think, when put together, will establish without 
contradiction that never since the original claims committee in 1798 
I think it was established, has there ever been a failure when the pri- 
mary claimant has been paid by Congress to pay the subrogated in- 
surers and they are not doing it either for charity or for personal 
reasons nor for favoritism. The reason for it lies in this and there 
are classic cases. 

But the rating by which assurance companies operate and exchange 
the money of the many for the benefit of the few comes about in the 
basis of the experience having to do with the inherent character of 
the risks they may expect to encounter under the normal or ordinary 
ope erations. 

Insurance companies are no more permitted as they formerly were, 
which might have been the source of the origin I talked about of the 
windfall returns from Congress. They do not make their own rates. 
In almost every situation the rates are made by the State authorities. 

Insurance has been held by the nite Court to be interstate c om- 
merce, but the Federal Government, realizing the great distribution 
of supervision over the States was even probably more important to 
the public, has not—you will remember bill 15, I think it was, at any 
rate, it has still been reposed in the States. 

The States make those ratings on those experiences. Appealing of 
the companies in this Texas situation lies in this very wide divergence. 
Based upon the rates that were applied by the Texas Commission for 
the hazards to be expected there they were receiving 3 cents per hun- 
dred for 1 year, 75 cents per hundred for 3 years. If they had had any 
knowledge or anybody had had any knowledge as a result of warning 
by the Government of the fact that there was stored over 4,000 tons 
of this very dangerous explosive right in the middle of the industrial 
area of the city and in the habitated area of the city, they could have 
collected dwelling, warehouse, ships, piers, docks, wharves, anything 
else for 1 year then at 50 percent coinsurance which is a very low one 

rarely used. That is nearly 10 times as much. 

Senator Daniex. As the premium that was actually paid. 

Mr. Bryan. As was actually paid; yes, sir. At 80 percent coinsur- 
ance which is a more common type of coinsurance factor vat is where 
you get a reduced rate if the insured becomes himself an .surer and 
carries a part of it. 

Senator Burier. We do justice if we restricted the recovery of the 
insurance companies to that amount of money ? 

Mr. Bryan. Well, I am sure whatever in the wisdom of the Congress 
is thought right, will be appreciated. 

I do not think you would but what I am saying is they would be 
perfectly content to take whatever you think appropriate. 

Senator Danret. You just hate to have the first claim here with all 
this destruction where subrogation is completely prevented ? 
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Mr. Bryan. Yes. 

Senator Danrev. And you think this would be the first time that 
occurred ? 

Mr. Bryan. I know it isthe first time. This is 

Senator Hennrnes. Had you completed your statement ? 

Mr. Bryan. No, sir. 

Senator Hennines. I was very much interested in your statement, 
if you would please go on with it. 

Mr. Bryan. At 80 percent there would have been 25 cents allowed 
which would have been 8 times as much, at 100 percent 23 cents, so you 
see the factor. This is certified here from Texas. 

In 1947 these companies operating on this extended coverage, the 
explosion, had a loss ratio of 83 percent, that is written premiums, 

In 1948, which is the year nearly everything was paid, they had a 
loss ratio of 124 percent and on earned premiums in both years the first 
was 113 percent and on 164 percent on adjusted premium, that is the 
final net the company gets, they had a loss ratio of 170 percent. Now 
that adds up in terms like this. 

The Texas commission allows and contemplates in its actuarial 
figures 51 to 53 percent expected loss ratio. That is what you pay out 
to the company 

Senator Hennines. What were those figures ? 

Mr. Bryan. 51 to 54. They allow for acquisition and administra- 
tive around 43 to 4414, leaving about 514 and sometimes 6 as returned 
to the company before taxes. Our appeal is just this simple. That 
as a very important segment of the business economy and the economics 
of the country that not only did we not make anything, we had a loss 
ratio which was 170 percent which is a true loss in terms of the actual 
dollars paid out. Now there may be other methods of approaching it. 

Over the United States in general the loss ratio in that explosion 
in that year because of this tremendous loss down here, that is the reai 
influence of it—I have those certified figures here. It is 122, I believe, 
something like that. 

Senator Jonnston. Have the insurance companies paid a lot of the 
claims? 

Mr. Bryan. Oh, yes, sir; they paid all of them. 

Senator Jounston. Did they pay with any understanding that they 
might be reimbursed at a later date ? 

Mr. Bryan. Yes, ine very insurance contract approved by the State 
commissions is a subrogation clause. Now here is an important thing 
that is often overlooked. All these companies are regulated by every 
State including every State of every Senator that is sitting here 
today. They cannot come and get a rate increase unless they are able 
to show that they have honestly prosecuted subrogation, that their 

administration is in order and they are subject to check. There is 
nothing secret about anything that an insurance company does. 

And that their acquisiton is in line in some States with the approved 
commissions paid agents. Some States do not have them but they 
have a ceiling that you can pay to agents. 

The sum of all of this is there are just two factors, the rating that 
the public pays is based on the amount of loss and the amount of 
subrogation that has been had by legitimate methods. 
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We think this is legitimate coming to Congress, because if we estab- 
lish not disaster, and you asked if I may divert a moment, please to 
answer this question quickly—you asked the attitude of the Depart- 
ment of Justice and here is just what it is. 

They have told us they are never going to let the Department of the 
Army catch the guilt for this disaster if they can avoid it. 

If we will accept a disaster approach and the complete bounty of 
a bone they say they will go along with us. I doubt your committee 
has any jurisdiction. We are here today on this basis and this basis 
alone and I am talking about subrogation. That we have sustained 
a loss which was never contemplated in the underwriting people’s 
minds. They have agreed to pay back if there be a third-party re- 
sponsibility. If the Government were operatng as a third party, 
there would be no doubt about it. I mean, if they could, if it could 
he treated as the Tort Claims Act intended it to be treated—just as a 
private person operating—there would be no question. 

Now we come a little further. Maybe our rationalization is cutting 
fine. I do not think so. You spoke of the bounty of the sovereign, 
and of course that takes us back to the irrevocable will of the king. 

But there has been a tremendous departure, both historical ‘and 
social and otherwise from that theory, because governments have en- 
tered business, governments are competitors, governments are driving 
down the road in automobiles, shipping their stuff, and that sort of 
thin 

This Congress, including doubtless members of this committee, 
undertook very forthrightly and faithfully to the changing times in 
1946 to pass the Tort Claims Act, and it was designed as one of the 
greatest advances in legislation. The design lay in just this simple 
formula, that the Government waives immunity for any responsi- 
bility of itself, its agents, and employees for acts which under the 
ordinary law of the ordinary land of the ordinary person would make 
them liable in the ordinary courts. 

Now that is the abortion that has unhappily resulted from the 
Supreme Court in a majority opinion. They saw fit to give to it a 
narrow decision and a narrow construction ‘which goes back to the 
ancient decisions that came out of the courts on governmental and 
proprietary activities. 

If that is to be the case, then we do not have a right here. But if 
the Congress, and I believe it just as strongly because you can read 
the hearings, if they honestly intended to give to the high and the 
low citizen the right to sue them, and after ‘all that is all anyone has 
a right to have is a forum—if you cannot prove your case, you have 
had your day in court. But the other position the Department of 
Justice takes is we have had our day in court because we lost on a 
technicality, a denial of the ferum. 

That, in my opinion, is not a day in court. If we are able to prove 
that these facts establish for you what would have been responsibility 
in the hands of du Pont, Hercules, or any of the rest of them, I think 
we are entitled to the greatest bounty that you feel you can give to 
these claimants. 

For many of them are in dire circumstances and there are people 
in the hospital right today, 8 years later, in charitable situations and 
helpless because they have no hopes. 
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You asked another question: I am deviating somewhat but I am 
trying to get in as much as I can before Senator Hennings leaves. 

The trial court’s findings were these 

Senator Daniex. While you are looking, is subrogation allowed 
under the Tort Claims Act ? 

Mr. Bryan. Yes, sir. I was going to come to that. The Supreme 
Court in the Aetna case held expressly that subrogation was allowed, 
was intended by Congress, and I know you do not have time to hear 
me, but may I file a brief that has been prepared very carefully ? 

Senator Hunninos. I assure you, I will read it. 

Mr. Bryan. In which the Supreme Court, writing through the 
Chief Justice, held just what I have said to you, that Congress has 
never denied it. On the contrary, they have always granted it. 

Senator Hennines. I have no doubt whatever about that. I know 
that the contention will be made—whether me make it, it will be made 
elsewhere under other conditions and circumstances by somebody, 
and I think that point should be clarified before our committee be- 
cause it is certainly one question we are going to have to answer and 
answer very specifically. 

Mr. Bryan. And I have set up a bibliography of any number of 
bills which you passed. 

This is a classic bill on that, and coming back to this insurance 
angle, and if you can spare that much more time, it is the Port Chicago 
“ase Where we encountered quite a different situation and I do not 
pretend to understand or undertake to slur one service as — 
another, but I would be a sophist if I did not say I think the Navy 
was far more honorable in the situation than the Army. Two ships 
exploded in Port Chicago. The Navy came forward and conceded 
liability and undertook to do the best they could. They did report it, 
this Congress passed bills paying 100 percent of the claims, subroga- 
tion, everything else. What they did on subrogation—I do not have 
my hand on it—they held, and whoever wrote that opinion had most 
appealing language at least to me, in dealing with the insurance situa- 
tion and he said those companies rode on one rate which they were 
entitled to suppose would be the true and fair experience. 

They did not know that they were sitting on a volcano, and that 
is the words they use, with all this ammunition there and carelessly 
handled. If that is true, then the rate has not been—there is no wind- 
fall because, let me drive home this, please—if you should grant any- 
thing to insurance subrogated companies, it has to be reported, it has 
to go back into the theatrical fund. The State rating authorities are 
considering it promptly, the rates go down if the fund is replenished— 
Tam talking about really in terms of experience. If the loss ratio goes 
down below what I have given you that the States approve of, the 

‘ates go down. 

Senator Hennrnas. I assure you I have no prejudice against subro- 
gation. 

Mr. Bryan. I do not think anybody does. I think there is a mis- 
taken view. 

Senator Hennrnos. I think that that point, however, should have 
been developed and I think you have developed it admirably. 

Senator Jonnston. Was there anything in the record that could 
have brought to the attention of the people that were handling the 
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shipping—that is, the shippers—that this was a dangerous instrumen- 
tality that they were fooling with ? 

Mr. Bryan. No, there is “not. and again I cannot tell you how many 
coincidences are there. But the Government would not tell anyone. 
They just simply were in such a hurry and believe me, you won't be- 
lieve me but it is true, if your read the circuit court opinion, they held 
that. That if they thought in their wisdom, in the governmental wis- 
dom that time was of the essence and they did not think they had time 
to test and discover the inherent characteristics of this material, that 
was a discretionary act. 

Mr. Woop. Right on that point, hadn’t they determined prior to 
that time 

Mr. Bryan. Here is 16 explosions that they found from the record 
in the House report and the record is just replete with what they did 
know—— 

Mr. Woop. Was it brought to the attention of the Court of Appeals 
in your brief, sir, in your record, that that statement about discretion- 
ary power was based upon an assumption contradicted by the record 
that this was combustible material ¢ 

Mr. Bryan. I think this is the most ironic thing that really has 
ever occurred. We got the whole basketful of defense. The Tort 
Claims Act was new. The Government pleaded all that, and there 
was no very serious effort made in the trial court, and I am one of the 
lawyers that went through the trial of the case. 

They just put in all of them, noncombat and all those activities— 
there are 12 exceptions and they heaved them all. It was sort of an 
omnibus affair. Not until this thing got in the circuit court in fact 
did anybody really think the Government could possibly be serious 
about it, that here, when you got down to the question of making this 
stuff and ignoring the usual rules and restraints about knowledge of 
it, because our case is based upon a manufacturer’s liability that goes 
right through it, you cannot get away from it, you cannot delegate it, 
it follows that material if it is dangerous anywhere, it goes w ithout 
warning and without safety provisions—this i is the one that I was try- 
ing to find. 

This is circuit court opinion: 





Even if some danger were recognized, the necessity of providing means of exist- 
ence to the devastated area might have called for the exercise of discretion as 
to whether to take a calculated risk. 

I tell you that is diabolical language in my opinion to sustain a 
narrow technical decision, and that is what they said. 

Now that is true; that is what they did, and if you have got a 
moment, let me give you something here that will tell the same story 
and then I want to read you these findings. We found again—and 
I guess this is odious—over in the Navy Captain Cleave—I mean of 
the Coast Guard, but when pressed for the real explanation—Mr. 
Markell, can you find C aptain Cleave’s admissions 

The sum of what is said is this: I am only seeking to give you the 
complete picture of it. He was asked if they were not really taking a 
chance because they did not enforce these regulations. He said they 
were. They had gotten into the wartime habit of taking a chance. 
1 think I have found it, if you will bear with me just a moment, and 
I will read it to you. Here is an astounding compilation. These 
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are the admissions from senior representatives and agents of the Gov- 
ernment. 

Mr. Woop. What page is that ? 

Mr. Bryan. It is a.compendium of all of their admissions for the 
various years prior to this disaster. It begins at page 226 of the House 
record, goes to 241 and now I am reading from Capt. Edward C. 
Cleave, Bureau of Machine Inspection, United States Coast Guard. 

Perhaps the epitasis of the Texas City tragedy and catastrophe is 
developed in the testimony here of Captain Cleave. 


Question. The singular fact remains though, that immediately after Texas 
City your department issued orders requiring Coast Guard personnel to super- 
vise and to prevent except in isolated ports and locations, the loading of these 
ships, did it not? 

Answer. Yes, Sir. 

Question: You issued it under the same authority you had prior to Texas City, 
didn’t you? They hadn’t changed the statute, had they? 

Answer. No; they had not changed the statute. 

Question. It was under the same authority prior to it, wasn’t it? 

Answer. Yes. 

Question. You did not write the shipping agents. You ordered the district 
commanders to enforce these regulations, didn’t you? 

Answer. Yes, sir. 

Question. But you hadn't done that prior to Texas City, had you? 

Answer. No, sir. 

Question. The real truth about it is that they weren’t enforcing those regula- 
tions prior to Texas City because they had gotten the wartime attiude of taking 
a chance; isn’t that correct? 

Answer. Yes, I think so. 

That is record pages 9195-9198. It is in the Supreme Court today. 

Now here are the findings that they overturned. This is the district 
judge. He is retired now and I may say if you consider it wise to 
send this to the jurisdiction of the district court he will not be sitting 


or participating in any way in any appointment of masters or such as 
that. 


The 80 or more, and all of you are lawyers— 


how many times have you ever had a court find 80 charges of negli- 
gence in your favor? That is page 248 recorded from the House hear- 
Ings. 

The 80 or more charges against defendant of negligence contained in plaintiff's 
pleadings are substantially all supported and sustained by the evidence. This 
record discloses blunders, mistakes, and acts of negligence both of omission and 
commission on the part of the defendant, its agents, servants, and employees in 
deciding to begin the manufacture of this inherently dangerous fertilizer. 


They held that was discretionary. That may well be discretionary 
but LT am giving you what the facts really show and how they should 
appeal to you here. 

And from the beginning of its manufacture on down to and after the day of 
the Texas City disaster, it discloses such disregard of and lack of care for the 
safety of the public and of persons manufacturing, handling, transporting, and 
using such fertilizer as to shock one. 

Now that is strong language from a Federal judge that has been on 
the bench 32 years, for they have come to be quite dispassionate about 
the evidence that appears before them. 

Senator Jounston. It would be the same thing today if an auto- 
mobile belonging to the Government runs into another car, they are 
negligent, but say that that car was not on a certain mission of the 
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Goverment, not sent out by them. Then, because it was not and al- 
though it be driven by an official, maybe a lieutenant or colonel in the 
Army, he would not be liable if he was running 100 miles and hour and 
ran into someone. 

Mr. Bryan. Well, I have read you some of the circuit court lan- 
guage in one of the opinions. Now there are three opinions. The chief 
judge held that the facts would support liability if believed. He was 
caught up with what he thought were procedural errors. 

know I am trespassing on your patience. 

Senator Danter. Mr. Bryan, while you are looking for the next 
thing, I would like to bring into the record at this time a followup. 
You had left the manufacturer of this fertilizer by the Government. 
Under a repayment plan they repaid some private manufacturers. 


Mr. Bryan. Yes. 

Senator Danirit. Now the Department of Justice will bring this in 
and we may just as well make the record on this right now. 

Mr. Bryan. I would be delighted to. 

Senator Dantet, As I understand it, the fertilizer which blew up at 
‘Texas City was actually part of this Government manufactured ter- 
tilizer that the Government was going to repay to Lion Oil Co.; 
correct ¢ 

Mr. Bryan. Yes. May I return to that? 

Senator Daniex. Yes, I think you should develop that so as to show 
exactly what the facts were concerning it. 

Mr. Bryan. I will. 

Senator Danie... And, before you do it, I just want to read from the 
Supreme Court’s majority opinion one sentence so that the members 
of the committee will have it in mind. 


This fertilizer had been produced and distributed at the instance, according 
to the specifications, and under the control of the United States. 


Senator Jounston. Right here I had better call your attention to 
this. It is in the News today, the Washington News, there is an 
editorial here. It says: 


It is only money. After 6 years of litigation the United States Supreme Court 
rules the Government blameless for the tragic 1947 Texas City explosion which 
cost 570 lives and cost tremendous property damages. Now three Texans have 
framed a bill which would in effect reverse the cost. The bill would load the 
full cost of the blast, perhaps $200 million, on the taxpayers. The bill is 
generously comprehensive. Insurance companies would get $40 million, half 
a dozen or so big industrial concerns almost $75 million. Even the lawyers who 
handle the claims would come in for $30 million. This whole thing amounts to 
nothing more than a reckless raid on the Public Treasury. The administration, 
fortunately, is fighting back. The Attorney General’s Office, the Army, and the 
Budget Bureau have all hoisted warning signals. This bill won’t just slide 
through as personal giveaway bills so often have. But actually the bill itself is 
a monstrous warning of just how far the business of using the Public Treasury 
as a personal checking account can go. 


Mr. Bryan. May I say this, Mr. Chairman, I would like to make an 
oral statement now and answer each paragraph, but ask leave to put 
into the record what the editorial says on this side, what the facts 
are on this side with reference, and I would like to do that or at least 
we request permission 

Senator Jounston. I think you should do that. 

Mr. Bryan. There is another article I assume in the same publica- 


tion by Mr. Jack Steele and I have my own views about. who is orig- 
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inating these articles and who is seeking to fight us in the papers rather 
than in the record. Whatever it is, if you will allow us to put the 
facts in. 

(The information is as follows :) 


REVIEW OF EDITORIAL, WASHINGTON DaIty News, MAy 17, 1955, AND ARTICLE 
oF May 12, 1955, Re. Texas City DISASTER, AND COMPARISON OF EDITORIAL 
AND ARTICLE WITH ACCURATE FACTS AND LAW 


WHAT EDITORIAL SAID 


“After 6 years of litigation, the United States Supreme Court ruled the Gov- 
ernment blameless for the tragic 1947 Texas City explosion which cost 570 lives 
and caused tremendous property damage.” 


ACCURATE AND CORRECT FACTS OF LAW OF SUBJECT MATTER OF EDITORIAL 
AND ARTICLE 


The Supreme Court only ruled on the narrow jurisdictional issue as to whether 
the Tort Claims Act had granted jurisdiction to the district courts to hear 
claims of the kind arising at Texas City. The Supreme Court accepted findings 
of fact of negligence by the district court for purposes of the narrow technical 
decision made, stating: 

“The court of appeals en bane unanimously reversed, but since only 3 of the 6 
judges explicitly rejected the bulk of these findings, we shall consider the case 
as one in which they come to us unimpaired. 

“Even assuming their correctness arguendo, though, it is our judgment that 
they do not establish a case within the act. This is for the reason that as a 
matter of law, the facts found cannot give the district court jurisdiction of the 
cause under the Tort Claims Act.” (Italie supplied.] 

Referring to the Tort Claims Act itself, the Supreme Court majority opinion 
said: 

“An analysis of section 2680 (a), the exception with which we are concerned, 
emphasizes the congressional purpose to except the acts here charged as negli- 
gence from the authorization to sue.” [Italic supplied. ] 

This is all the Supreme Court held. Dalehite, et al. v. United States of 
America (U. S. Supreme Court, June 8, 1953, 346 U. S. 15). The district court 
trying the case and hearing the facts, among other findings, stated: 

“The 80 or more charges against defendant of negligence contained in plain- 
tiff’s pleadings are substantially all supported and sustained by the evidence. 

“This record discloses blunders, mistakes, and acts of negligence, both of 
omission and commission, on the part of the defendant, its agents, servants, and 
employees, in deciding to begin the manufacture of this inherently dangerous 
fertilizer. And from the beginning of its manufacture on down to and after the 
day of the Texas City disaster, it discloses such disregard of, and lack of care 
for, the safety of the public and persons manufacturing, handling, transporting, 
and using such fertilizer as to shock one. 

“When all the facts in this record are considered, one is not surprised by the 
Texas City disaster, i. c., that men and women, boys and girls, in and around 
Texas City, going about their darily tasks in their homes, on the streets, in their 
places of employment, etc., were suddenly and without warning, killed, maimed, 
or wounded, and various property damage done. The surprising thing is that 
there were not more of such disasters.” [Italic supplied. ]’ 


1P, 248, hearings, special subcommittee, pursuant to H. Res. 296, 83d Cong., Texas 
City Disaster. 


Chief Judge Hutcheson, joined by Circuit Judge Borah, (197 F. 2d 771), 
writing one of the three opinions for the circuit court, dissenting in part from the 
opinion of the majority, stated : 

“In the situation, then, in which I find myself, I am compelled to dissent from 
the opinion of the majority that no case was stated on the pleadings, and as a 
matter of law, none was made out. I think the contrary is true, and that a case 
was stated on the theory; that the product was ultrahazardous and dangerous, 
that this was known, or in the exercise of due care, ought to have been known, 
that a reasonably prudent person therefore manufacturing and putting it out as 


the United States was doing, ought to and would have known its liability to- 
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explode, and would have given more warning of that fact than was done here. 
I think, too, that if, on a retrial the proof makes out the case alleged, the United 
States must be held liable, as Hercules Powder Co., or Du Pont Co., or any other 
private manufacturer would be, not for having undertaken to make the FGAN, 
or even for making and shipping it as it did, but if it did not because it did not 
give the warnings required of a reasonably prudent person to put people dealing 
with it on notice of its character and the dangers of dealing with it.” [Italic 
supplied. ] 


WHAT EDITORIAL SAID 


“Now three Texans have framed a bill, which, in effect, would reverse the 
Court.” 


ACCURATE AND CORRECT FACTS OF LAW OF SUBJECT MATTER OF EDITORIAL AND ARTICLE 


The intended reference must be to Senators Johnson and Daniel and Congress- 
man Clark Thompson. The bills referred to must be Senate bill No. 1077 and 
House bill No. 4045. These bills in nowise relate to the decision of the Supreme 
Court of the United States, denying jurisdiction to the district courts to hear 
these claims, These bills consider, as Congress has traditional right to do, the 
petition of a citizen, stating that he has been damaged as a result of the acts of 
the Government. The bills are the result of extensive hearings of the facts and 
determination by the committees of both Houses that the United States Govern- 
ment did have neglectful responsibility for the conditions arising in Texas City. 

Under the authority of House Resolution 296, a special subcommittee of the 
House Committee on the Judiciary investigated fully the facts, and, in part, found 
“Government responsibility for the whole program can be fixed by the statement 
of the Supreme Court, which, on page 18 of the majority opinion, reads, ‘This 
fertilizer has been produced and distributed at the instance, according to the speci- 
fications, and under the control of the United States,’ and again found ‘Since the 
Government knew that FGAN possessed explosive characteristics, it had the 
duty and obligation, as would be expected of any manufacturer, to know its own 
product thoroughly and to ascertain the enormity of the forces it was turning 
loose upon unsuspecting persons.’ ” 

And finally stated: “The evidence before the committee overwhelmingly proves 
that FGAN, an inherently dangerous and hazardous explosive, was introduced into 
the flow of commerce by the Government without proper safeguard. That fact 
alone, in the opinion of the committee, is sufficient to place the responsibility on 
the Government, for it is a well-established jurisprudential principle that the 
manufacturer of a dangerous commodity who introduces it into the stream of 
commerce must fully test its properties and even though the product has passed 
beyond its ownership and control, must nonetheless take adequate precautions 
end give adequate warnings for the protection of those who may be exposed to the 
danger. This the Government failed to do.” 

The subcommittee of the Senate, composed of Senators Langer, MeCarran, 
Welker, Butler, and Hennings, on hearing the Texas City disaster claims, for the 
Committee on the Judiciary of the Senate, August 6 and 7, 1954, filed a unanimous 
report which was adopted by the full committee (S. Rept. 2363, 88d Cong.). 
That report stated : 

“While there were many who had a part in the production, shipping, and 
handling of this fertilizer, it was, nevertheless, the United States Government 
which conceived and initiated the foreign aid program and it was the Govern- 
ment who controlled, or had the power to control, all phases of the project, right 


fiom the manufacturing state to the final delivery of the fertilizer at its destina- 
tion.” 


WHAT EDITORIAL SAID 
“The bill would load the full cost of the blast—perhaps $200 million—on the 
taxpayers.” 
ACCURATE AND CORRECT FACTS OF LAW OF SUBJECT MATTER OF EDITORIAL AND ARTICLE 
This is not a faithful statement of what the bill does. The bill merelv provides 


for an agency to find the true and correct damages and certify them to the Seere- 
tary of the Treasury for payment. . 
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If does not provide for the payment of $200 million, or any part thereof. As to 
extent of damages, the House Committee on the Judiciary, in its report, July 2, 
1954, stated: 

“The total amount claimed, either by, or in behalf of, persons who suffered 
damages as a result of the explosions, was roughly set at the time of the court 
litigation at $200 million. Experience has shown, however, that amounts claimed 
in court action are, for the most part, in excess of what the court will finally 
allow. At the hearings before the special subcommittee, lawyers representing 
several hundred claims, including subrogated insurance company claims, esti- 
mated that the total amount of claims could realistically be set somewhere 
betireen $60 million and $100 million. In fact, it was admitted by one attorney 
that he filed, because of the running of the statute of limitations, a John Doe 
claim for $40 million on behalf of any clients which he might thereafter acquire, 
and that in truth and in fact, the claims which he did acquire were not worth 
more than $260,000, an overestimated difference of some $39,740,000,” 

Mr. Burger, Assistant Attorney General, on August 7, 1954, testifying before 
the Senate Subcommittee of the Judiciary on the Texas City Disaster, as to 
the amount involved, stated: 

“Then referring back to page 6 of the same report, where the committee finds 
that the lawyers representing the claims here, including the subrogated claims 
of the insurance companies, made a realistic estimate of the total here at 60 
million to 100 million dollars. JT would assume, as a lawyer, that when a plain- 
tiff’s lawyer says ‘I have a claim of 60 million to 100 million dollars’, that he 
really means $60 million is what he has got at best.” 

It is further worthy to note that the FBI made extensive examinations of 
damages and must have a figure, which has never been released. 


WHAT EDITORIAL SAID 


“The bill is generously comprehensive. Insurance companies would get $40 
million, half a dozen or so big industrial concerns almost $75 million.” 


ACCURATE AND CORRECT FACTS OF LAW OF SUBJECT MATTER OF EDITORIAL AND ARTICLE 


These figures, as well as the ones above of $200 million are wholly undocu- 
mented in relation to the actual claims either prepared to be filed or filed with 
the committee under these bills. These figures are completely misleading and are 
duplications of former figures once used in the litigation. A few comparisons 
will show the reckless nature of the figures included in the editorial. For 
instance, of the $75 million for industrial corporations, the editorial is doubtless 
referring to $50 million for Monsanto Chemical Co. stated in an article in the 
same newspaper May 12, 1955. It is true Monsanto sued for a round figure of 
$50 million. This figure included $17,635,478.88 the insurance companies had 
paid Monsanto, which figure obviously must come out of the $40 million referred 
to for insurance companies in the editorial. 

As shown by sworn proofs of loss, Monsanto had an uninsured loss of 
$5,366,778, representing underground piping, structures, installations, pumps, 
etc., and other types of equipment and property which were not insured, and 
which were excluded from the policies of insurance. The balance of $26,997,743.12 
was claimed by Monsanto in the suit against the government for loss of the value 
of trained personnel and other items of damages. For accurate comparison with 
the editorial, it should be noted that Monsanto has filed no claim for any such 
figure nor given any indication that it will present the same type of claim it 
did in the suit against the Government under the Tort Claims Act. It is a fair 
prediction that it will not present such a claim in such an amount. 

Taking now the Texas City Terminal Railway, which is referred to in the 
articel of May 12, and which must be included in the $75 million referred to in 
the editorial; it is true that in the suit against the government in round figures, 
that a lump sum of $12 million was asked. It is equally a fact that there was 
sworn to and prepared a claim on behalf of the Texas City Terminal Railway 
Co. and all of its insurers to be filed with the committees of a figure just slightly 
in excess of $6 million. As in the case of Monsanto, the amount of insurance 
involved must be deducted from the $40 million referred to in the editorial, be- 
cause it forms a part of the total claim to be filed. 

Again, bearing in mind the inaccuracy of the editorial, being based upon the 
figures appearing in the article of May 12, 1955, take the case of the Sid Richard- 
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son Refining Co., where it is stated that the claim is $1,200,000, Actually, the 
claim prepared for and sworn to by Sid Richardson Refining Co. for filing with 
the committee is $809,261.44. It might be said that the claims represented by 
Messrs. Markwell, Bryan, Leachman, and Benton probably aggregate 85 percent 
of the total Claims that are likely to be filed with Congress. The total amount 
of these claims as they will probably be filed with the committee aggregate 
approximately $43,000,000, which is obviously way below the reckless figures 
given in the editorial and the article in the paper in question. 

The reference to insurance companies getting $40 million infers that subrogated 
claims are not proper claims. First, insurance companies have not asserted 
cluims with these committees for anywhere near $40 million. That is the amount 
paid out. Approximately $28 million is the amount of the insurance claims that 
have been pressed before these committees. Congress has never failed where 
it pays a primary insured to pay the subrogated insurer 100 percent. It has been 
the policy from time immemorial to pay subrogation claims. This policy was 
upheld by the Supreme Court in United States v. Aetna Casualty & Insurance Co., 
et al., (338 U. S. 366, decided December 12, 1949). (See extensive memorandum 
on subject of subrogation filed with the respective committees by Austin Y. 
Bryan, Jr., attorney at law.) 

All departments of the Government have for many years paid, under laws per- 
mitting, claims up to $1,000 under administrative settlements to subrogated 
insurers and primary insureds. In fiscal year 1954, out of one-hundred-and- 
eighty-thousand-odd dollars paid out by the Navy for claims for negligence and 
neglect on the part of the Government, $40,000 of it was paid direct to subro- 
gated insurers. A check will show substantially this same percentage of payment 
to subrogated insurers paid by all other departments of the Government in the 
fiscal year 1954, including the Army, Post Office, Department of Justice, etc. 


WHAT EDITORIAL SAID 
“Even the lawyers who handle the claims would come in for $30 million.” 


ACCURATI AND CORRECT FACTS OF LAW OF SUBJECT MAT 


EDITORIAL AND ARTICLE 


ER OI 


This statement continues the pattern of the slanted and undocumented char- 
acter of the editorial and the figures employed. The $30 million is arrived at 
by multiplying 200 million by 15 percent, the maximum or ceiling of attorneys’ 
fee allowable under proposed bills. Neither figure gives accurate information. 
As has been demonstrated above, the $200 million figure has no part or place 
in considering the claims before this committee. The 15 percent maximum per- 
mits the hearing arbiters or the commissioners of the district courts to fix fair 
and reasonable attorneys’ fees, having in mind the facts and work done in each 
particular case, so no arbitrary relationship can be had to the matter whatso- 
ever. It is obviously a propaganda effort to prejudice the bills. Compare the 
Same newspaper editorial with the figures given in the article of May 12, 1955, 
wherein it is said “Nearly $73 million in legal fees to several hundred lawyers 
who represent these companies and individual claimants.” Purportedly, this is 
an item which the reporter, Jack Steele, stated “Mr. Burger and Mr. Stevens 
charge that the bill would cost the Government up to $200 million, the major 
items to which they objected.” 





WHAT EDITORIAL SAID 


“This whole thing amounts to nothing more than a reckless raid on the Public 
Treasury. The administration, fortunately, is fighting back. The Attorney Gen- 
eral’s office, the Army, and the Budget Bureau have all hoisted warning signals. 
This bill won't just slide through as personal give-away bills so often have.” 


ACCURATE AND CORRECT FACTS OF LSW OF SUBJECT MATTER OF 
EDITORIAL AND ARTICLE 


It might be well in the mind of the reader to compare these charges with the 
various foreign aid bills, the rehabilitation of Korea to the extent of approxi- 
mately $800 million, the relief of the Japanese fishermen which was done 
promptly out of petty cash, so to speak, to the extent of several million dollars. 
An INS news item of May 27, 1955, Washington dateline, says : 
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“President Eisenhower Friday designated tornado-stricken parts of Kansas as 
major disaster areas. He gave blank-check authorization for funds to speed 
emergency aid to victims. 

“The chief executive acted in response to a telegraphed appeal.from Kansas 
Gov. Fred Hall.” 

Perhaps Texas City would have been better off if its disaster had been caused 
by an Act of God, rather than overwhelmingly established negligence and respon- 
Sibility of the United States Government. 

Compare also the fact that these bills are the result of several years of the 
most painstaking and careful study of the facts by committees of both Houses of 
Congress with the aid of their permanent staffs, trained observers, and counsel. 

Yompare this with the solemn findings and report of Senate Report 2363, 83d 
Congress, 2d session, Texas City Disaster report by Mr. Langer for the committee, 
stating: 

“This fertilizer was a part of the fertilizer project through which the United 
States was seeking to carry out a program of foreign aid to various war-ravaged 
and famine-stricken areas overseas. While they were many who had a part in 
the production, shipping, and handling of this fertilizer, it was, nevertheless, the 
United States Government which conceived and initiated the foreign-aid pro- 
gram, and it was the Government which controlled or had the power to control 
all phases of the project, right from the manufacturing stage to the final delivery 
of the fertilizer at its destination.” 

Again, this same Senate committee stated and found after hearing the facts: 

“The Supreme Court through its majority decision decided that the acts of 
negligence found by the district court could not give it jurisdiction to entertain 
the law suits, because the claims were based upon the exercise of a discretionary 
function within the meaning of the Federal Tort Claims Act. To put it another 
way, the Supreme Court held that the Federal Tort Claims Act did not apply to 
the type of governmental action involved in the Texas City disaster litigation. 
In this situation, bearing in mind that in the only trial on the merits there was a 
jinding of negligence on the part of the Government, the Congress is now ezxercis- 
ing its jurisdiction to legislate when it has been satisfactorily established that 
for compassionate reasons or in equity and good conscience, remedial legislation 
is necessary to fill a void created by existing law.” [Italic supplied.] 

Compare these statements in the editorial with this careful finding after a 
second hearing by the Committee of the Judiciary, House of Representatives, 
House Report No. 2024 to accompany H. R. 9785, 83d Congress, 2d session : 

“In undertaking the manufacture and production of FBAN, the Government 
took what is known as a calculated risk. As the majority opinion of the Court 
of Appeals for the Fifth Circuit states: 

“Even if some danger were recognized, the necessity of providing means of 
existence to the devastated areas might have called for the exercise of discretion 
as to whether to take a calculated risk.’ (197 Fed. (2) 771, 778.) 

“The calculated risk was taken for the benefit of the devastated areas of the 
world. It resulted in a benefit to the United States as a whole, in that it pre- 
vented unrest and disorders which would have resulted from hunger and mass 
starvation. As noted in the court of appeals’ opinion, such disorders would have 
required the maintenance of adequate military forces in occupied areas (197 
Fed. (2) 777), and might have lost some of our allies like France to communism, 
Since the fertilizer program was taken by the Government for humanitarian 
purposes, among others, it seems only right that it should reimburse insofar as 
it is humanly possible the comparatively few people who happencd to be injured 
or damaged because of it.” [Italic supplied.] 

Compare this, please, with the last paragraph of this editorial being examined, 
reading: 

“But actually the bill itself is a monstrous warning of just how far the busi- 
ness of using the Public Treasury as a personal checking account can go.” 

It is believed the foregoing comparisons and the facts and figures and quota- 
tions appearing herewith reflect upon the integrity and fairness of the editorial 
examined and a nationwide news service. 


Mr. Bryan. The Supreme court did not rule the Government blame- 
less. It has ruled merely we never had a chance to get in a forum. 

Now there is a distinction certainly to lawyers between the trial of 
the issue and the forum to get into the forum to try your issue. 

Now that is just how simple it is. 
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The bill would load the full cost of the blast, perhaps $200 million on the 
taxpayers. 

It is not $200 million. It never was. It was under $170 million. 
That is the amount claimed in courts. The lawyers representing those 
people are greatly chastened even in those claims. I venture the belief, 
and I will be sworn to put it into the record, that you probably will 
not get over the figure that Judge Markwell has given you. I cannot 
tell you precisely the figures of the claims but I can tell you this, I 
know in one circumstance the company sued for $50 million. At that 
time, thinking they had a forum to try the case and judicial yardstick, 
they were seeking to recover very large sums for the loss of trained 
personnel, but you cannot sue for the death of anybody, a corporation 
‘cannot in Texas but that is the type of stuff. There are $40 million for 
John Doe. There are any number of inflated claims. I think the 
figure is here. 

Here is how reckless the Department is. Mr. Hoover testified before 
Mr. Rooney on a subcommittee last year in last year’s session testified 
because of the FBI investigation of this they had saved the Govern- 
ment $224 million and the Department of Justice Executive Assistant 
sitting right there with him affirms that. We have the record of that. 

For the purpose of impressing maybe to get money one time, to 
defeat another just bill another time it seems a reckless disregard of 
the facts because there never was $224 million involved. 

Insurance companies did pay out in the neighborhood of $40 million. 

Senator JounstTon. Insurance companies? 

Mr. Bryan. Yes, sir, they did, but that is no proof of what they 
are going to be allowed, but I would be again a sophist if I were to deny 
that because that is true. This other, the $75 million, is simply—it is 
eyewash. There just is not that in these other claims. There is no 
secret about this. I represent Pan-American Refining, Southport, and 
they are just not suing for that much money. The record is here. If 
anybody has time to check the suit records, you will see they are not 
suing for $75 million for attorney’s fees. I do not know how in the 
name of heaven they got that. Today they have $30 million. A few 
days in the hearing they had 61% million. That is how this shifted 
since last Wednesday when we had the hearing. They began with 
614 million, it is reported 73. They are down to 30, and not trying to 
be facetious. I will take any one of those figures if I could get it as 
attorney. 

It is not a reckless raid on the public. We have to sell you on the 
proposition that if the Government were a private person, whether 
they would be liable or not. If they were, then it cannot be a raid on 
the Treasury. 

The Attorney General is fighting it, there is no doubt about that. I 
do not know that the Budget Bureau has hoisted any warning signals. 
The Budget Bureau has not done anything, as a matter of fact. The 
Attorney General and the Army are the ones. 

But I return again and I do not know how to handle this. I am in- 
capable of fighting newspaper battles. The Attorney General I repeat 
has made it clear that unless we accept their demand that we do not 
claim fault on the part of the Government, they are going to fight this 
through to the finish. I do not know any other way to approach it than 
through fault and proving it to your satisfaction. Are there any 
other questions? 
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Senator Danie... Just one thing. From my check of the record, it is 
not unusual for the Attorney General’s Office to fight claims before this 
committee. 

Mr. Bryan. No. 

Senator Danret. And especially any of them that have to do with 
subrogation. 

Mr. Bryan. You will find a bibliography in here. They opposed 
claim after claim, and yet if you just will take time I know I cannot 
burden you with it now, I have given here the opinions of the Attorney 
General on subrogation. 

Here is the famous Attorney General’s opinion holding subrogation 
correct is over on page 24 here and that was General Mitchell. But 
here on the Empire State Building incident when the airplane flew into 
the Empire State Building, they had hearings. They then had 
special assistant to the Attorney General and Chief of Legislative 
Section, Mr. Herman A. Bergson, Department of Justice. In the 
hearings, he stated that the Department of Justice was not opposed to 
subrogation claims against the United States where the claims were 
based upon legal right. And that is the only appeal I have got here, 
that if the Government, as you tried to do in the tort claims case, were 
a private individual, we would have a legal right, and if we do, we are 
asking you to waive immunity and recognize it. The statement ap- 
pears at pages 97 to 100 of the remmcrnt here H. R. Report No. 2655, 
79th Congress, 2d session, page 8, July 24, 1946, and reads in this 
fashion: j 

Mr. Chairman— 
this is Bergson speaking— 
before subrogation claims are concerned, I am not addressing my remarks to 
H. R. 4708 because we do not have any official knowledge of that matter. But 
so far as subrogation claims, particularly, are concerned, the Department of 
Justice is not opposed to that case. We feel that if under the facts involved— 
and this is our yardstick or none— 
in this particular case the assured would have a legal claim against the Govern- 
ment then the insurance carrier or the insured would have that claim against 
the Government if the Government waives immunity to the insured. 

That is our whole story right here. 

The point was more fully emphasized by Mr. Gross in this fashion. 

Mr. Gross. In other words, it is your position that if an insurance company 
has a legal right of subrogation and can prove its case, that in sueh case you 
recommend payment? 

Mr. Bereson. We say judgment should be obtained. 


Now returning to control, France comes up, Belgium, Holland, 
Puerto Rico, South America, and they want fertilizer, too. The direc- 
tor undertakes to send it tothem. Mr. Steeleman by just a direct order 
in which he orders the Army to send the stuff they were going to re- 
turn to the domestic producers straight to these countries. It is dis- 
covered, though, there is no law that finances that and there is no 
statute which permits it. So here is the devious device that is devel- 
oped. The Army says to these producers, including Lion—and I am 
talking only about the material involved here: 





We are going to return this stuff to you. We are going to let you have it at 
47.50 a ton back, we are going to ship it on Government bill.of lading to a central 
point and you can distribute it to your buyers. 
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Lion says— 
That is fine. We need the stuff. They are just howling for it. 
sut the Food Board steps in and they say that we are going to issue 

priorities. Now here is another ironic twist to this. France comes 
over on November 7, 1946 

Senator Dante. Will you finish your statement there in writing 
and just make it a part of the record because the Senators need to go 
on to a meeting? I will help follow this up, too. I am acquainted 
with that feature of it. 

Senator Jounstron. There are seven on the subcommittee I think 
and it isa matter of getting it into the record. 

Senator Daniet. Complete your statement in writing and file it for 
the record, will you ¢ 

Mr. Bryan. Let me make this statement before you go. Two un- 
happy things occur there that tend to cause this. The Government 
treated this as fertilizer. It was never carried under the tariff. They 
insisted it was fertilizer and there was no classification. They shipped 
it that way because the rail rates were many times what they were for 
explosives. When this got to the harbor for loading, they insisted on 
it as fertilizer because if the stevedores had handled it as explosives 
which it was later classified as immediately afterward and is now, it 
would have been $7.50 an hour where it was only $2.25. That is a 
perfidy that these people ought not to be subjected to. That is the 
horrible results of it. 

Senator Jounston. We do not mean to cut you short. at all but we 
have to adjourn. 

Mr. Woop. Will you make a comparison of facts-and-fiction state- 
ment ¢ 

Mr. Bryan. Yes. 

(See supra. ) 

Senator Jounston. We will adjourn at this time. 

(At 5:55 p. m. the committee adjourned. ) 
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TUESDAY, JUNE 7, 1955 


Unirep Srates SENATE, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to notice, at 10:30 a. m., in room 
155, Senate Office Building, Senator Olin D. Johnston, presiding. 
Present: Senators Johnston (presiding), Daniel and Butler. 
Also present : Harlan Wood, assistant to Senator Johnston and J.C. 
Ruddy, staff member. 
Senator Jounston. The subcommittee will come to order. 
Our witness this morning is Mr. Morton Litfin from the Justice 
Department. Will you be sworn, sir? 

0 you solemnly swear that the testimony you are about to give in 
this proceeding shall be the truth, the whole truth and nothing but 
the truth, so help you God ? 

Mr. Lrrrin. I do. 
Senator Jounston. You may proceed, sir. 
Mr. Lirrin. Thank you, Mr. Chairman. 


STATEMENT OF MORTON LITFIN, ATTORNEY, CIVIL DIVISION, 
DEPARTMENT OF JUSTICE 


Mr. Litrrin. To begin, my name is Morton Litfin. I am an attorney 
in the Civil Division of the Department of Justice. As an attorney, 
I worked on the litigation with the Department of Justice first in the 
court of appeals and then in the Supreme Court. I had no contact 
with the trial of the case, in connection with the evidence in the case. 
Warren E. Burger, Assistant Attorney General in charge of the Civil 
Division, testified before a subcommittee of the Senate last year with 
respect to a matter dealing with this situation and he has testified 
before House subcommittees and he did want to appear before this 
subcommittee but he is out of town and has asked me to present the 
view of the Department in his absence. 

Mr. Woop. You are speaking for Mr. Burger now ? 

Mr. Lirtrrn. I believe I am expressing the views authorized by the 
Department of Justice. He has expressed them in the past and would 
have liked to express them rather than sending someone else down. 

The Department is not opposed to what it considers to be a genuine 
relief bill for the victims of the Texas City disaster. 

Senator Jounston. You are not opposing a genuine relief bill for 
the hg goo that suffered from this calamity in Texas? 

Mr. Lirrrin. That is correct, sir. 
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Senator Jounsron. Now, then, that boils it down to what do you 
believe would be just relief then / 

Mr. Lirrin. We believe that a bill, like the bill which passed the 
Senate in the last session would meet the essential requirements of a 
relief bill. We believe that a bill which provided for recovery of per- 
sons other than insurance companies for death, personal injury, and 
property damage, with perhaps a ceiling of $20,000 for death, per- 
sonal injury cases and $10,000 for property damage cases, individual 
recoveries, that would seem to meet the needs of the relief bill. 

Senator Jounxsron. What would you say to putting into effect 
something along the lines of comparative negligence and give prob- 
ably some to the insurance companies on the grounds that they prob- 
ably were partially negligent themselves 

Mr. Lrrrix. We believe that the insurance ¢ ompanies should not re- 
cover unless—we do not believe they ought to recover unless they can 
show that the Government was negligent here. 

Senator Jomnsron. Is it not true that in the court they showed sev- 
eral instances, as far as negligence is concerned, in the trial of the ease 

Mr. Lirrin. It is our view that there was no negligence on the part 
of the Government in this case, 

Senator Jounsron. That is your position but did not the judge and 
the court find otherwise ? 

Mr, Lirrin. I think it is quite clear that the trial judge—— 

Senator Jonnston. That is what Iam speaking of. 

Mr. Lirrin. Found otherwise; but it is clear, too, that those findings 
have not been accepted by the appellate courts. 

Senator Jounsron. But they did not reverse them because they 
found that that was not a true finding there, but was it not on another 
legal ground ? 

Mr. Lirrin. We believe that the appellate review had in effect dissi- 
pated all those findings not just on legal grounds but on the view that 
the appellate judges took with respect totheevidence. In other words. 
they did not accept the findings and just reverse on legal grounds. In 
their comments, it is quite obvious to us that they did not accept the 
findings of negligence almost in toto. They said that if there had been 
negligence in a certain area, the ¢ Gover nment would still not be liable, 
but they were fairly limited area For the most part, I believe that 
some of the findings are so ened that they would have to be rejected 
and we believe that this carried through in all the courts; that they 
just did not take them at the face value. 

Senator Jonnsron. Just for the record, too, Senator Daniel has just 
eome in. 

Mr. Lirrin. Now, in the court of appeals, for example, one judge 
held specifically, one member of the court of appeals, a higher court, 
held that there was no, that the findings were all wrong and that he 
would hold that the Government was not negligent. Two judges, two 
other judges in the court of appeals held that there were procedural 
errors in the case as a result of the way the case was tried and all the 
rest they would find that the findings of fact were clearly erroneous. 
They characterized the findings as “profuse, sweeping, and prolific.” 
And then they said as to the Government's argument, to downrightly 
hold that these are wrong, we have got to agree. They just cannot 
stand. And Judge Hute heson and Judge Borah who joined in that 
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opinion were of the opinion that the theory of the case was properly 
stated and they ought to have a chance to go back and see if they could 
prove those facts on a proper trial with findings that could stand up; 
but that findings that had been made were clearly erroneous and could 
not stand up. So those were 3, that is, 3 of the 6 judges in the court of 
appeals held that the findings of fact were clearly erroneous and on 
that basis they could not predicate liability on the part of the Gov- 
ernment. 

The three others went off on so-called discretionary function exemp- 
tions of the Tort Claims Act. But even so, to find that the discretion- 
ary function exemption applied, they had to limit the area in which 
they could apply so that if there was any negligence outside of the 
limited area of discretionary function, there would have been lia bility. 

In that connection, the uigh, that opinion states that the finding of 
the district court, in effect, states that the finding of the district court 
that the Government should not have entered into this program at 
all certainly there was enough in the balance to permit the exercise 
of discretion and that the dangers of ammonium nitrate could hardly 
be said to be well known; that the Government should not have entered 
into this program. And that is the basic finding of the district court 
on which almost all the other findings are based; that the Govern- 
ment should not have gotten into this at all. It was thrown out. 

So it is our view that in the court of appeals the basic findings of the 
district court were rejected by all 6 judges and the court of appeals 
unanimously reversed 3 on factual grounds, 3 on what 1 would regard 
as mixed factual and legal grounds. 

Senator Jounsron. Then on what ground does the Justice Depart- 
ment come in here and say you are willing to pay those individuals 
if youclaim that there was no negligence of the Government. 

Mr. Lrrrix. We do not come in and say we are willing to pay them. 
We come in and say that if this disaster was so great that Congress 
believes that some bounty, some act of grace should be offered to the 
victims in Texas City, the Department does not have any objection to 
that. But we tried the case. We worked with the facts. We worked 
with the wreckage for many vears and we think it would be a mistake, 
if I may say so- 

Senator Jounsron. Come down to the facts. You mean that the 
Justice Department comes in here and they say, now if we did commit 
an error, we want to get out just as lightly as we possibly can. Is 
that not what you are doing ? 

Mr. Lrrrtn. I do not understand that because the Justice Depart- 
ment had nothing to do with anything that went before. 

Senator Jounston. It looks as if, to me, you are on untenable ground 
from a legal standpoint to say that there is no negligence but we are 
willing to pay them. 

Mr. Lrrrix. Weare not willing to pay them anything. 

Senator Jomunston. You are not objecting. You started off your 
statement with that. 

Mr. Litrin. We forced this litigation through the Supreme Court. 
We won it. We are perfectly willing to stand on that judgment. We 
say, too, that if Congress, through private legislation, w ants to confer 
benefits on people who were aiesed through this very serious disaster 
we do not express any objection tothat. We do say, though, that if the 











42 TEXAS CITY DISASTER 


insurance companies are going to come in on the theory of negligence, 
we say that we know enough about this that we feel it a duty to tell 
Congress that the Government was not negligent. And the Justice 
Department had nothing to do with anything that went before the 
trial of the case and the attorneys in the Justice Department receive 
the same salaries whether this legislation is passed or defeated. 

But just on the facts in this case, we think it would be a serious 
miscarriage of justice for a committee to retry the question of negli- 
gence on a record that was a printed record of 30,000 pages, and on 
the statements of advocates that the Government was negligent. 

To pass a bill which would be primarily for the benefit of insurance 
companies, in this form, judging from the testimony we have had 
before this subcommittee before, the total recovery would be about 
$60 million. We do not say we claim $200 million. We indicated what 
the estimate before the committee is; we know that the claims filed 
equal $200 million and $40 million is undoubtedly water. There is 
undoubtedly a good deal of water in the remaining amount. But on 
the testimony before it was estimated that the total claim was $60 
million. Of course, of those we know that the amounts paid out by 
the insurance companies exceed $41 million. So that this is in its pres- 
ent form a bill for the relief of insurance companies. 

It has been argued that, well, the Department of Justice has not been 
opposed to subrogation before and that the principle of subrogation is 
well established and an equitable principle of law. We do not quarrel 
with that at all. The difference between the situation cited and the 
present situation is that in the present case the courts have held that 
the insurance companies are coming in here, have no legal right to 
recover. The Supreme Court has held that. And the question is 
whether or not, having exhausted the legal rights, having gone through 
three courts and having had the high court say you do not have legal 
rights against the Government—whether they can come in here and 
get a gift from the Government, that is not subrogation. They do 
not have any legal rights. That has been decided. They are asking 
for a handout to reimburse them for risks that they took and were 
paid for. 

They received premiums and I believe they were asked, at the 
hearings last year, to furnish information with respect to the premiums 
and the losses and how the insurance companies acted in connection 
with this and how the premiums were paid. I do not know whether 
that information has been furnished. I have not seen any of it but 
I would not ordinarily necessarily see it. But they were asked those 
questions, and after that testimony, the committee last year approved 
a bill that would have excluded the insurance companies and the Sen- 
ate passed such a bill, so that we do not oppose the subrogation in 
principle. We merely say that in this case, since we are convinced 
that the charges of negligence are merely unsupportable charges, that 
subrogation or not subrogation, it is not subrogation here; it is just 
a gift; that a gift to the insurance companies is not appropriate. 

Senator Jounston. Mr. Reporter, for the record, enter that Con- 
gressman Clark Thompson is present. 

Mr. Lirrrn. I would like to take note of the fact that both, before 
this committee and at other times, that charges have again been 
made with respect to Government counsel and the Army and the 
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Department of Justice, and I would like to say that this is not the 
first time in the course of litigation that that happened. I think the 
special master in the district court wrote in a report that at least 500 
pages of the record were taken up with charges against Government 
counsel and denunciation of Government counsel, and claim that the 
conduct of various sorts and the special master said he just did not 
believe this to be true, and I would like to call the committee’s atten- 
tion to the fact that in the court of appeals, a similar—— 

Mr. Woop. What is that derogatory of—people representing the 
Government ? 

Mr. Lirrrn. All the Government people who had anything to do 
with the case. 

Mr. Woop. In other words, disparaging the efforts of the Govern- 
ment employees in behalf of these claimants, is that it ? 

Mr. Lirrin. I am not 

Mr. Woop. I know you are not. I say, what is the effect of it? 

Mr. Lirrin. The effect of the charges when disparaging the efforts 
of the Government representatives in behalf of 

Mr. Woop. In other words, what you have said is this, that the 
Government employees there investigating this case were partial to the 
Government employees, the employees’ share ? 

Mr. Lrrrin. I have not said that. 

Mr. Woop. What is the effect of your statement ? 

Mr. Lirrin. I was saying that the charges made against Govern- 
ment employees have been made before and the special master rejected 
them and that the court of appeals in a most unprecedented action on 
its own motion with respect to similar charges made in the court of 
appeals ordered that all that be stricken from the brief. 

Mr. Woop. The effect of that is this: That the employees of the sub- 
committee or whatever subcommittees were employed, was that they 
were more partial to the Government than they were to the injured 
people. Is that right? 

Mr. Lirrry. I do not think I understand. Nothing I have stated 
indicates that. Perhaps I do not understand your question. 

Mr. Woop. What did you indicate by your remark you made that 
the employees there for the Government were more partial to the 
Government’s point of view than they were to the injured people's 
point of view ? 

Senator DanteL. I believe you were speaking about something that 
happened in the litigation and not anything that has happened in the 

ongress ¢ 

Mr. Lirrin. That is correct. 

Senator Dante... Before we leave this question of negligence, could 
I ask a question or two, Mr. Chairman ? 

Senator Jonnston. I would be very glad to have you do that. 

Senator Dante. I have tried my best to look at both sides of this 
question as to what the courts did on the matter of negligence, and let 
me see if we can reach some agreement at least on a few points. Is it 
not true that the trial court did find many acts of negligence on the 
part of the Government ? 

Mr. Larrin. That is absolutely correct, Senator. 

Senator Danie. Many of them were separate acts of negligence 
and not necessarily tied to the finding that the Government. should 
not have been in this business. 
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Mr. Lirrix. Well, Chief Judge Hutcheson of the court of appeals 
referred to the finding that the Government should not have under- 
taken this program as the basic finding from which virtually all other 
findings flow. I think there may be some isolated findings with respect 
to Coast Guard, for example, and other incidental matters. 

Senator Danien. And with respect to not properly marking the 
dangerous nature of the material. 

Mr. Lirrrn. He made findings of that kind. But that all flowed 
from his basic finding that this substance was so inherently dangerous 
that it should not have been produced at all. 

Senator Dante... When yeu say they flowed from it, I think there 
were separate findings made by the district court that could have stood 
alone. 

Mr. Lirrinx. There were separate findings that the Government was 
negligent in labeling and marking this material. 

Senator Dantex. Right. 

Mr. Litrin. That is correct. 

Senator Danrev. Now then, is it correct to say that only one judge 
on the court of appeals found that all of the findings of the trial court 
were unsupported by the evidence. 

Mr. Lirrix. I wouldn’t agree with that characterization that only 
one found that. 

Senator Danter. I am talking now as to all the findings of the trial 
court. Was there more than one judge who found that all of them 
were unfounded ¢ 

Mr. Lirrin. Yes, two others found that they were clearly erroneous. 

Senator Danter. All of them? 

Mr. Lirrin. Yes, all of them. 

Senator Daniet. Do you agree with what the Supreme Court says 
about this / 

Mr. Lirrinx. Iam sure I do. 

Senator Danrez. I will read this sentence to you. I am reading 
from the Court’s majority opinion. 

The court of appeals en banc unanimously reversed, but since only 3. of the 6 
judges explicitly rejected the bulk of these findings, we shall consider the case 
2s one in which they come to us unimpaired. 

Do you agree that only three of the judges rejected the bulk of the 
findings ? 

Mr. Lirrin. I would believe that. 

Senator Dante. That is correct? 

Mr. Lirrrix. Three. And I believe—I don’t know why they used 
the word “bulk” rather than “all” but I think the court of appeals said 
that in response to the Government’s request to downrightly hold, and 
that is the court’s language, that all the findings of negligence are 
clearly erroneous, we agree that the way the case was tried and every- 
thing else that we hold them all clearly erroneous. 

I don’t recall—I may be mistaken—I don’t recall any findings that 
were preserved by those other two judges, so that we have, I believe, 
that three rejected them into toto. 

Senator Danrev. You agree, anyway, that only three of the six 
judges rejected the bulk of the findings? 

Mr. Lirrin. That is correct. 

Senator DanreL. For some reason, the Supreme Court used the. 
word “bulk” there instead of the word “all” of them. I have looked 
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back to see what that reason was. It would appear to me clearly that 
the Court used “bulk” instead of saying that three judges rejected all 
the findings because only one judge, it appears to me from reading the 
opinions, said that all the findings are erroneous. The other two 
judges, it would seem, rejected the bulk of the findings but not all of 
them. 

Mr. Lirrin. I don’t know. 

Senator Daniet, There is some difference between that judge and 
the other two in rejecting findings of negligence, isn't there 4 

Mr. Lrrrin. The basic difference in the opinions and their approach 
to what should have been done, Judge Strum said that on this record 
it is clear that the Government is not negligent and this should be 
the end of the lawsuit. The other two judges said it is clear to us. 

Senator Danie. He is the one who rejected them all / 

Mr. Lirtin. He is the one who rejected them all. The other judge 
said it is clear to us from the way the case was tried from the nature of 
the findings and from everything else in the record that the finding-, 
and I believe it is all of them. I stand subject to correction, but my best 
recollection is that all of them are clearly erroneous. But Judge 
Hutcheson and Fat Borah would have given the plaintiffs another 
Cpportunity to prove the allegations in their complaint. 

In other words, those two would have sent it back for a new trial. 
None—it would have permitted none of the findings to stand but it 
would have given them another opportunity to prove them. Judge 
Strum, the single judge, says this record shows affirmative ‘ly that we 
should not have a new trial. 

Senator Dantev. Have the court of appeals’ opinions been put in 
the record / 

Mr. Woop. They have been in the hearings before the House. 

Senator JoHnsron. But not here. 

Senator Dante. Not in this record. 

Senator Jounston. But they have in the House. 

Senator Daniet. May I suggest that we put it in our record. 

Senator Jonnston. We will incorporate it. 

(The opinion referred to is as follows :) 


SUPREME COURT OF THE UNITED STATES 
346 U.S. 15 


Elizabeth H. Dalehite, Henry G. Dale- 
hite, Jr., et al., Petitioners, 
v. 
United States of America. 


On Writ of Certiorari to the United 
States Court of Appeals for the Fifth 
Circuit. 


[June 8, 1953. ] 


Mr. Justice Reep delivered the opinion of the Court. 


Petitioners seek damages from the United States for the death of Henry G. 
Dalehite in explosions of fertilizer with an ammonium nitrate base, at Texas 
City, Texas, on April 16 and 17, 1947. This is a test case, representing some 300 
separate personal and property claims in the aggregate amount of two hundred 
million dollars. Consolidated trial was had in the District Court for the Southern 
District of Texas on the facts and the crucial question of federal liability gen- 
erally. This was done under an arrangement that the result would be accepted as 
to those matters in the other suits. Judgment was rendered following separate 
proof of damages for these individual plaintiffs in the sum of $75,000. Damages 
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in the other claims remain to be determined. The Court of Appeals for the Fifth 
Circuit unanimously reversed, however, In re Texas City Disaster Litigation, 197 
F. 2d 771, and we granted certiorari, 344 U. S. 873, because the case presented 
an important problem of federal statutory interpretation. 

The suits were filed under the Federal Tort Claims Act, 28 U. S. C. §§ 1346, 
2671-2678, 2680. That Act waived sovereign immunity from suit for certain 
specified torts of federal employees. It did not assure injured persons damages 
for all injuries caused by such employees. 

The Act provides that the federal district courts, “[s]ubject to the provisions 
of [the act],” are to have: 

“exclusive jurisdiction of civil actions on claims against the United States, 
for money damages, accruing on and after January 1, 1945, for injury or loss 
of property, or personal injury or death caused by the negligent or wrongful 
act or omission of any employee of the Government while acting within the 
scope of his office or employment, under circumstances where the United 
States, if a private person, would be liable to the claimant in accordance with 
the law of the place where the act or omission occurred.” § 1346 (b).’ 
There is an exception from the scope of this provision. Section 2680 reads: 

“The provisions of this chapter and § 1346 (b) of this title shall not 
apply to 

“(a) Any claim based upon an act or omission of an employee of the Gov- 
ernment, exercising due care, in the execution of a statute or regulation, 
whether or not such statute or regulation be valid, or based upon the exer- 
cise or performance or the failure to exercise or perform a discretionary 
function or duty on the part of a federal agency or an employee of the Gov- 
ernment, whether or not the discretion involved be abused.” 

Suing under this grant of jurisdiction, the plaintiffs claimed negligence, sub- 
stantially on the part of the entire body of federal officials and employees in- 
volved in a program of production of the material—Fertilizer Grade Ammonium 
Nitrate (FGAN hereafter)—in which the original fire occurred and which 
exploded. This fertilizer had been produced and distributed at the instance, 
according to the specifications and under the control of the United States. 

The adaptability of the material for use in agriculture had been recognized long 
prior to 1947. The Government’s interest in the matter began in 1943 when the 
TVA, acting under its statutory delegation to undertake experiments and “manu- 
facture” fertilizer, 48 Stat. 61, 16 U. S. C. § 831d, first began production for com- 
mercial purposes.” TVA used plant facilities formerly used for production of 
ammonium nitrate for explosives. In the year 1943, the War Production Board, 
responsible for the production and allocation of war materials, Exec. Order 9024, 
January 16, 1942, 7 Fed. Reg. 329, instituted a program of yearly production of 
30,000 tons a month of FGAN for private domestic agricultural use through plants 
no longer required for ammunition production. Administration was to be carried 
on through the Army’s Bureau of Ordnance. The TVA specifications were fol- 
lowed and advice given by its experts. This early production for domestic use 
furnished a test for manufacture and utility of FGAN. 

The particular FGAN involved at Texas City came to be produced for foreign 
use for these reasons: Following the Word War II hostilities, the United States’ 
obligations as an occupying power,’ and the danger of internal unrest, forced this 
Government to deal with the problem of feeding the populations of Germany, 
Japan and Korea. Direct shipment of foodstuffs was impractical; available 
fertilizer was in short supply, and requirements from the United States were 
estimated at about 800,000 tons. However, some 15 ordnance plants had been 
deactivated and turned over to the War Assets Administration, 44 CFR, Part 401, 
for disposal. Under-Secretary of War Royall suggested in May of 1946, and 
Secretary Patterson agreed, that these be used for production of fertilizer needed 
for export... The Director of the Office of War Mobilization and Reconversion, 58 
Stat. 785, 50 U. S. C. App. § 1651 et seq. (1944 ed.) § 1651 (c), acting under the 
power delegated by the President in Exec. Order 9347, May 27, 1943, 8 Fed. Reg. 


1The Hercules Powder Company held the original Cairns Explosives Patent on the 
FGAN process, which contemplated a product substantially similar to that finally produced 
by the Government including the use of an organic insulater. See p. 5, infra. 

2 The Hague Conventions of 1899 (II) and 1907 (IV) Respecting the Laws and Customs 
of War on Land, Article 43. 

3 These were capable of producing 70,000 tons a month. 
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7207, and Exec. Order 9488, October 3, 1944, 9 Fed. Reg. 12145, ordered the plants 
into operation. Cabinet approval followed. The War Department allocated 
funds from its appropriations for “Supplies” and “Military Posts” for 1946 ; direct 
appropriations for relief in the occupied areas were made by Congress in the 
following year... The Army’s Chief of Ordnance was delegated the responsibility 
for carrying out the plan, and was authorized particularly to enter into cost-plus 
fixed fees contracts with private companies for the operation of the plants’ facili- 
ties. He in turn appointed the Field Director of Ammunition Plants (FDAP) 
to administer the program. Thereafter the Department entered into a number of 
contracts with private firms—including the du Pont Co. and Hercules Powder 
Co.—to “operate the installations . . . described herein for the graining of 
ammonium nitrate (fertilizer grade),”’ but subjecting “the work to be done by 
the Contractor ... to the general supervision, direction, control and approval 
of the Contracting Officer.” A detailed set of specifications was drawn up and 
sent to each plant which included “FDAP Specifications for Products” and a 
similar TVA paper. Army personnel were appointed for each plant. These were 
responsible for the application of these specifications, liaison with supply officials, 
and satisfaction of production schedules, pursuant to an Army Standard Oper- 
ating Preedure. Beyond this, operations were controlled by the administering 
corporation which supplied the personnel and production experience required.’ 

FGAN’s basie ingredient was ammonium nitrate, long used as a component in 
explosives. Its adaptability as a fertilizer stemmed from its high free nitrogen 
content. Hercules Powder Company had first manufactured a fertilizer com- 
pound in this form on the basis of Cairn’s Explosive Patent, No. 2,211,738, of 
August 13, 1940. The Cairn’s process contemplates a product substantially 
identical to the Texas City FGAN. The process was licensed to the United States. 
The Government produced ammonium nitrate at certain other federal plants, and 
shipped it in solution to the reactivated graining centers for concentration. 
Thereafter, in addition to clay, a mixture of petrolatum, rosin and paraffin 
(PRP hereafter) was added to insure against caking through water absorption. 
"~The material was then grained to fertilizer specification, dried and packaged in 
€-ply paper bags, marked “Fertilizer Ammonium Nitrate.” 

At the inception of the program, however, it appeared that these particular 
plants were unable to produce suflicient quantities of fertilizer to meet the early 
needs of the planned allocation. So early shipments to the occupied territories 
were made up of lots privately produced, and released to the War Department by 
the Combined Food Board and purchased by the United States, pursuant to an 
ailocation arrangement approved by the Board acting through the Civilian Pro- 
duction Administration, established by Exec. Order 9638, October 4, 1945, 10 Fed. 
Keg. 12591. Thereafter the private producers could replenish their supply for 
private sale by purchasing government-produced FGAN, if they so desired. 

‘he particular FGAN transported to Texas City had been produced at three 
of the plants activated by the Government for the foreign fertilizer program, and 
allotted to the Lion Oil Co., which had previously sold FGAN to the Army pur- 
suant to their sell-back agreement. The agreement provided that title was to 
pass to Lion on payment. The original contract of sale to the Army having pro- 
vided that Lion could designate a recipient other than itself for the replacement 
GAN, Lion contracted with the Walsen Company for resale. Walsen operated 
as broker for the French Supply Council representing the French Government 
which had secured a preferential fertilizer allocation from the Civilian Produc- 
tion Administration. Pursuant thereto Walsen transmitted the French shipping 
orders to Lion who turned them over to the Army for execution. The FGAN 
was consigned to the French Supply Council at Texas City by government bills 
of lading. he Council insured the shipment in its own name, arranged for 
credit with New Y ork banks and assigned part thereof to Lion, sufficient to cover 
the shipments here involved, payable on presentation of Shipping documents. It 


* Military Appropriation Act of 1946, 59 Stat. 384, 390, 395 (1945). and Military Appro- 
priation Act of 1947, 60 Stat. 541, 560 (1946). The latter was mentioned on aieeneal 
toward the fertilizer program. Hearings before a Subcommittee of the Senate Committee 
on Appropriations on H. R. 6837, 79th Cong., 2d Sess. 16, 85. See also H. J. Res. 153, 
+ ap 125, May 31, 1947, specifically appropriating moneys for relief assistance of ali 
5 By 1946, at least two companies in addi f g 
iciuouean DP dition to Hercules were producing FGAN 
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aiso directed Lion to “eonsign all lots French Supply Couneil for storage and 
eventual exportation Texas City Terminal Texas.” 

By April 15, 1947, following three weeks warehouse storage at Texas City on 
orders of the French Council, some 1,850 tons of the FGAN thus resold had been 
loaded on the French Government-owned steamship Grandcamp, and some 1,000 
tons on the private y-owned High Flyer by independent stevedores hired by the 
French. The Grenccamp carried in addition a substantial cargo of explosives, 
end the High Flyer 2,000 tons of sulphur at the time, At about 8:15 a. m, of the 
next day smoke was sighted in the Grandcamp hold and all efforts to halt the fire 
were unavailing.’ Both ships exploded and much of the city was leveled and 
people killed. 

Since no individual acts of negligence could be shown, the suits for damages 
that resulted necessarily predicated government liability on the participation of 
the United States in the manufacture and the transportation of FGAN.  Fol- 
lowing the disaster of course, no one could fail to be impressed with the blunt 
fact that FGAN would explode. In sum petitioners charged that the Federal 
Government had brought liability on itself for the catastrophe by using a ma 
terial in fertilizer which had been used as an ingredient of explosives for so long 
that industry knowledge gave notice that other combinations of ammonium ni- 
trate with other material might explode. The negligence charged was that the 
United States, without definitive investigation of FGAN properties, shipped, or 
permitted shipment to a congested area without warning of the possibility of 
explosion under certain conditions. The District Court accepted this theory. 
His judgment was based on a series of findings of causal negligence which, for 
our purposes, can be roughly divided into three kinds—those which held that the 
Government had been careless in drafting and adopting the fertilizer export 
plan as a whole, those which found specific negligence in various phas.s of the 
manufacturing process and those which emphasized official dereliction of duty 
in failing to police the shipboard loading. The Court of Appeals en bane unani- 
mously reversed, but since only three of the six judges explicitly rejected the 
bulk of these findings, we shall consider the case as one in which they come to 
us unimpaired. Cf. Labor Board y. Pittsburgh Steamship Co., 340 U. S. 498, 
503: United States vy. United States Gypsum Co., 333 U. S. 364, 395. Even as- 
suming their correctness arguendo, though, it is our judgment that they do not 
establish a case within the Act.” This is for the reason that as a matter of law 
the facts found cannot give the District Court jurisdiction of the cause under the 
Tort Claims Act. 

1. The Federal Tort Claims Act was passed by the Seventy-ninth Congress 
in 1946 as Title IV of the Legislative Reorganization Act, 60 Stat. 842, after 
nearly thirty years of congressional consideration. It was the offspring of a 
feeling that the Government should assume the obligation to pay damages for 
the misfeasance of employees in carrying out its work. And the private bill 
device was notoriously clumsy.” Some simplified recovery procedure for the 


® Seventy-five thousand tons of FGAN had been shipped through Texas City during the 
previous six months. 

7™The Grandcamp exploded about an hour after the fire was noticed. Meanwhile the 
captain of the ship had ordered all personnel off and the hatches closed. Steam was 
introduced into the holds. All admit that this is normal fire-fighting procedure aboard 
ships, but that it was less than effective in this case because of the oxidizing properties of 
the FGAN. Whether or not the captain was negligent this Court is not called upon to say. 

8 We are therefore not required to weigh each finding anew as ‘‘clearly erroneous.”” They 
were characterized below as “profuse, prolific, and sweeping.”” We agree. Fed. Rules 
Civ. Proc., Rule 52 (a), in terms, contemplates a system of findings which are “of fact’ 
and which are “concise.” The well-recognized difficulty of distinguishing between law 
and fact clearly does not absolve district courts of their duty in hard and complex cases 
to make a studied effort toward definiteness. Statements conclusory in nature are to be 
eschewed in favor of statements of the preliminary and basic facts on which the District 
Court relied. Kelley vy. Everglades Drainage District, 319 U. S. 415, and cases cited. 
Otherwise, their findings are useless for appellate purposes. In this particular case, no 
proper review could be exercised by taking the ‘fact’ findings of “negligence” at face 
value. And, to the extent that they are of law, of course they are not binding on appeal. 
E. g., Great Atlantic & Pacific Tea Co. y. Supermarket Equipment Co., 340 U. S. 147, 153- 
154, and concurring opinion at 155-156. 

®“In the Sixty-eighth Congress about 2,200 private claim bills were introduced, of which 
250 became law. * * * 

“In the Seventieth Congress 2,268 private claim bills were introduced, asking more than 
$100,000,000. Of these, 336 were enacted, appropriating about $2,830,000, of which 144, 
in the amount of $562,000 were for tort. 

“In each of the Seventy-fourth and Seventy-fifth Congresses over 2300 private claim 
bills were introduced, seeking more than $100,.000,000, In the Seventy-sixth Congress 
approximately 2,000 bills were introduced, of which 315 were approved for a total of 
$826,000. 
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mass of claims was imperative. This Act was Congress’ solution, affording 
instead easy and simple access to the federal courts for torts within its scope.” 

The meaning of the governmental regulatory function exception from suits, 
$2680 (a) shows most clearly in the history of the Tort Claims Bill in the 
Seventy-seventh Congress. The Seventy-ninth, which passed the Act, held no 
hearings on the Act. Instead, it integrated the language of the Seventy-seventh 
Congress, which had first considered the exception, into the Legislative Reor- 
ganization Act as Title IV. 

Parlier tort claims bills considered by Congress contained reservations from 
the abdication of sovereign immunity. Prior to 1942 these exceptions were 
couched in terms of spec ific spheres of federal activity, such as postal service, 
the activities of the Securities and Exchange Commission, or the collection of 
tuxes."” In 1942, however, the Seventy-seventh Congress drafted a two-fold 
elimination of claims based on the execution of a regulation or statute or on 
the exercise of a discretionary function. The language of the bills then intro- 
duced in both the House and Senate in faet, was identical with that of § 2680 (a) 
as adopted.” The exception was drafted as a clarifying amendment to the House 
bill to assure protection for the Government against tort liability for errors in 
administration or in the exercise of discretionary functions.” An Assistant At- 
torney General, appearings before the Committee especially for that purpose,’ 
explained it is avoiding “any possibility that the act may be construed to au- 
thorize damage suits against the Government growing out of a legally authorized 
activity,” merely because “the same conduct by a private individual would be 
tortious.” It was not “intended that the constitutionality of legislation, the 
legality of regulations, or the propriety of a discretionary administrtive act 
should be tested through the medium of a damage suit for tort. The same holds 
true of other administrative action not of a regulatory nature, such as the ex- 
penditure of Federal Funds, the execution of a Federal project and the like.” 
Referring to a prior bill which had not contained the “discretionary function” 
exemption, the House Committee on the Judiciary was advised that “the cases 
embraced within [the new] subsection would have been exempted from [the 
prior] bill by judicial construction. It is not probable that the courts would 
extend a Tort Claims Act into the realm of the validity of legislation or dis- 
cretionary administrative action, but H. R. 6463 makes this specific.” ” 

The legislative history indicates that while Congress desired to waive the 
Government’s immunity from actions for injuries to person and property occas- 


“In the Seventy-seventh Congress, of the 1,829 private claim bills enna and referred 
to the Claims Committee, 593 were approved for a total of $1,000,253.30. In the Seventy- 

‘ighth Congress 1,644 bills were introduced: 749 of these were ap ‘proved for a total of 
S1355.767.12." H. R. Rep. No. 1287, 79th Cone. Ist Sess., p. 

Certain tentative experiments im this direction should’ be oh at In 1855, Congress 
established the Court of Claims and consented to suit therein on claims based on contract 
or federal law or regulation. This consent was enlarged in 1887 to include all cases for 
damages not sounding in tort. At the same time United States District Courts were given 
concurrent jurisdiction of claims up to $10,000. In 1910, Congress consented to suits in 
the Court of Claims for patent infringement. When the Government took over the oper 
ation of the railroads during the First World War, Congress made the United States sub- 
ject to the same responsibility for property damage, personal injury, and death as the 
private owners would have been. In 1920 and 1925, the Government consented to suits in 
the district courts upon admiralty and maritime torts involving government vessels, with- 
out limitation as to amount. 

From the Committee hearings we learn that the previous 85 years had “witnessed a 
steady encroachment upon the originally unbroken domain of sovereign immunity from 
legal process for the delicts of its agents. Yet a large and highly important area remains 
in which no satisfactory remedy has been provided for the wrongs of Government officers 
or employees, the ordinary ‘common law’ type of tort, such as personal injury or property 
damage caused by the negligent operation of an automobile.” Hearings before House 
Committee of Judiciary, 77th Cong., 2d Sess., on H. R. 5373 and H. R. 6463, p. 24 

Such specific exceptions appeared first as an amendment to H. R. 9285, 70th Cong., 
Ist Sess. The amendment was offered from the floor of the House, 69 Cong. Rec. 3131. See 
also H. R. 7236 and S. 2690, 76th Cong., Ist Sess.: H. R. 5373, 77th Cong., 2d Sess. 

2H. R. 6463, T7th Cong., 2d Sess.: S. 2207, 77th Cong., 2d Sess. The first broad gov- 
ernmental exemption was considered in S. 4567, 72d Cong., Ist Sess., and in S. 1833, &3d 
Cong., 1st Sess., where it was provided that the Government should not be liable for 
“tajny claim on account of the effect or alleged effect of an Act of Congress, Executive 
order of the Dresident, or of any department or independent establishment.” 

® Hearings on H. R. 5373 and H. R. 6403, 77th Cong., 2d Sess., pp. 1, 4. 

“ Hearings before gt ‘ime Committee on the Judiciary, T7th Cong., 2d Sess., on H. R 
5373 3 and H. R. 64638, p. 

 Thid., pp. 25, 33. 

1 Statement by the then Assistant Attorney General Francis M. Shea at Hearings before 
the Committee on the Judiciary, H. of Rep., 77th Cong., 2d Sess., on H. R. 5373 and H. R. 
6463, p. 29. 
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ioned by the tortious conduct of its agents acting within their scope of business,” 
it was not contemplated that the Government should be subject to liability aris- 
ing from acts of a governmental nature or function.” Section 2680 (a) draws 
this distinction. Uppermost in the collective mind of Congress were the ordi- 
nary common-law torts.” Of these, the example which is reiterated in the 
course of the repeated proposals for submitting the United States to tort liability, 
is “negligence in the operation of vehicles.” ~” On the other hand the Commit- 
tee’s reports explain the boundaries of the sovereign immunity waived, as de- 
fined by this § 2680 exception, with one paragraph which appears time and again 
after 1942, and in the House Report of the Congress that adopted in § 2680 (a) 
the limitation in the language proposed for the 77th Congress.“ It was adopted 
by the Committee in almost the language of the Assistant Attorney General’s 
explanation. This paragraph characterizes the general exemption as “a highly 
important exception, intended to preclude any possibility that the bill might be 
construed to authorize suit for damages against the Government growing out of 
authorized activity, such as a flood.control or irrigation project, where no negli- 
gence on the part of any government agent is shown, and the only ground for 
the suit is the contention that the same conduct by a private individual would 
be tortious * * * The bill is not intended to authorize a suit for damages to 
test the validity of or provide a remedy on account of such discretionary acts 
even though negligently performed and involving an abuse of discretion.” 

II. Turning to the intepretation of the Act, our reasoning as to its applicability 
to this disaster starts from the accepted jurisprudential principle that no action 
lies against the United States unless the legislature has authorized it. The 


17 Hearings before a Subcommittee of the House Committee on Claims, 72d Cong., 1st Sess., 
on a general tort bill, p. 17; Hearings on H. R. 7236, 76th Cong., 3d Sess., pp. 5, 16; Hear- 
ings on S. 2690, 76th Cong., 3d Sess., p. 27; Hearings on H. R. 5373 and H. R. 6463, 77th 
Cong., 2d Sess., pp. 28, 37, 39, 66. H,. R. Rep. No. 2428, 76th Cong., 3d Sess., R 3:‘H. BR. 
Rep. No. 2245, 77th Cong., 2d Sess., p. 10; H. R. Rep. No. 1287, 79th Cong., 2d Sess., p. 5; 
S. Rep. No. 1400, 79th Cong., 2d Sess., p. 31. 

18H. R. Rep. No. 2800, 71st Cong., Ist Sess., p. 138; Hearings on H. R. 5373 and H. R. 
6463, 77th Cong., 2d Sess., bp. 28, 33, 38, 45, 65-66; S. Rep. No. 1196, 77th Cong., 2d Sess., 
p. 7; H. R. Rep. No. 1287, 79th Cong., 2d Sess., p. 5. 86 Cong. Rec. 12021-12022. 

1% That congressional thought was centered on granting relief for the run-of-the-mine 
accidents, as distinguished from injury from performing discretionary governmental func- 
tions, is indicated by the message of President Franklin D. Roosevelt in 1942 to the 77th 
Congress recommending passage of a tort claims statute. The President favored a $7,500 
limit on jurisdiction and spoke chiefly of the interference from numerous bills introduced— 
around two thousand each Congress—and the simplification of procedure for recovery. 
88 Cong. Rec. 313-314. 

2» H. R. Rep. No. 2428, 76th Cong., 1st Sess., p. 5; Hearings on H. R. 5373 and H. R. 
6463. 77th Cong., 2d Sess., p. 66; Hearings on H. R. 7236, 76th Cong., 3d Sess., pp. 7, 16,. 
17; Hearings on S. 2690, 75th Cong. 3d Sess., p. 9. 69 Cong. Rec. 2192, 2193, 3118; 86 
Cong. Rec., 12024. See also note &. : 

21 See H. R. Rep. No. 2245, 77th Cong., 2d Sess., p. 10; S. Rep. No. 1196, 77th Cong., 
2d Sess., p. 7; H. R. Rep. No. 1287, 79th Cong., 1st Sess., PP 5-6; Hearings before H. Com. 
on Judiciary on H. R. 5373 and H. R. 6463, Tith Cong., 2d Sess., p. 33. The paragraph 
reads as follows: 

“Section 402 specifies the claims which would not be covered by the bill. 

“The first subsection of section 402 exempts from the bill claims based upon the 
performance or nonperformance of discretionary functions or duties on the part of a Federal 
agency or Government employee, whether or not the discretion involved be abused, and 
claims based upon the act or omission of a Government re exercising due care in the 
execution of a statute or regulation, whether or not valid. This is a highly important 
exception, intended to preclude any possibility that the bill might, be construed to authorize 
suit for damages against the Government growing out of an authorized activity, such as a 
flood-control or irrigation project, where no negligence on the part of any Government agent 
is shown, and the only ground for suit is the contention that the same conduct by a private 
individual would be tortious, or that the statute or regulation authorizing the project was 
invalid. It is also designed to preclude application of the bill to a claim against a 
regulatory agency, such as the Federal Trade Commission or the Securities and Exchange 
Commission, based upon an alleged abuse of discretionary authority by an officer or em- 
ployee, whether or not negligence is alleged to have been involved. To take another 
example, claims based upon an allegedly negligent exercise by the Treasury Department of 
the blacklisting or freezing powers are also intended to be excepted. The bill is not in- 
tended to authorize a suit for damages to test the validity of or provide a remedy on 
account of such discretionary acts even though negligently performed and involving an abuse 
of discretion. Nor is it desirable or intended that the constitutionality of legis'ation, or 
the legality of a rule or regulation should be tested through the medium of a damage suit 
for tort. However, the common-law torts. of..employees of regulatory agencies would be 
included within the scope of the bill to the same extent as torts of nonregulatory agencies. 
Thus, section 402 (5) and (10), exempting claims arising from the administration of the 
Trading With the Enemy Act or the fiscal operations of the Treasury, are not intended to 
exclude such common-law torts as an automobile collision caused by the negligence of an 
cmntoree of the Treasury Department or other Federal agency administering those 

unctions.” 

22 Feres v. United States, 340 U. 8. 135, 139; United States v. Shaw, 309 U. 8S. 495; 
United States v. Eckford, 6 Wall. 484. Cf. Blackstone, Book I, c. 7 (Sovereignty). 
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language of the Act makes the United States liable “respecting the provisions 
of this title relating to tort claims, in the same manner and to the same extent 
as a private individual under like circumstances.” 28 U. S. C. § 2674. This 
statute is another example of the progressive relaxation by legislative enact- 
ments of the rigor of the immunity rule. Through such statutes that change the 
law, organized government expresses the social purposes that motivate its legis- 
lation.. Of .course, these modifications are entitled to a construction.that will 
accomplish their aim,” that is, one that will carry out the legislative purpose of 
allowing suits against the Government for negligence with due regard for the 
statutory exceptions to that policy. In interpreting the exceptions to the gen- 
erality of the grant, courts include only those circumstances which are within 
the words and reason of the exception.* They cannot do less since petitioners 
obtain their “right to sue from Congress [and they] necessarily must take that 
right -subject to such restrictions as have been imposed.” Federal Housing 
Administration v. Burr, 309 U.S. 242, 251. 

So, our decisions have interpreted the Act to require clear relinquishment of 
sovereign immunity to give jurisdiction for tort actions.” Where jurisdiction was 
clear, though, we have allowed recovery despite arguable procedural objections.” 

One only need read § 2680 in its entirety to conclude that Congress exercised 
care to protect the Government from claims, however negligently caused, that 
affected the governmental functions. Negligence in administering the Alien 
Property Act, or establishing a quarantine, assault, libel, fiscal operations, etc., 
were barred. An analysis of § 2680 (a), the exception with which we are con- 
cerned, emphasizes the congressional purpose to except the acts here charged 
as negligence from the authoriztaion to sue.” It will be noted from the form 
of the section, see p. 2; supra, that there are two phrases describing the excepted 
acts of government employees. The first deals with acts or omissions of govern- 
ment: employees, exercising due care in carrying out statutes or regulations 
whether valid or not. It bars tests by tort action of the legality of statutes and 
regulations. The second is applicable in this case. It excepts acts of direction 
in the performance of governmental functions or duty “whether or not the discre- 
tion involved be abused.” Not only agencies of government are covered but all 


3 United States v. Yellow Cab Co., 340 U. 8. 543, 555; Keifer & Keifer v. Reconstruction 
Finance Corporation, 306 U. S. 381. 

*% United States v. Dickson, 15 Pet. 141, 165; Walling v. Jacksonville Paper Co., 317 
U. S. 564, 571; A. H. Phillips v. Walling, 324 U. S. 490, 493. 

In Feres v. United States, 340 U. S. 135, this Court held that the Act did not waive 
immunity for tort actions against the United States for injuries to three members of the 
Armed Forces while on active duty. The injuries were allegedly caused by negligence of 
employees of the United States. The existence of a uniform compensation system for 
injuries to those belonging to the armed services led us to conclude that Congress had not 
intended to depart from this system and allow recovery by a tort action dependent on state 
law. Recovery was permitted by a service man for nonservice disabilities in Brooks v. 
United States, 337 U.S. 49. 

In United States v. Spelar, 338 U. S. 217, we held that our courts did not have jurisdic- 
tion to try a tort action for injury by a federal employee to a complainant because of an 
accident at our air base in Newfoundland. This conclusion was reached because of the 
exception § 2680 (k) of ‘“‘Any claim arising in a foreign country.” The sovereignty of the 
United States did not extend over the base. 

2% United States v. Aetna Casualty ¢€ Surety Co., 338 U. 8. 366. Insurance Company, as 
ae of the person injured, may bring suit under the Act in spite of Anti-Assignment 
Statute. 

United States v. Yellow Cab Co., 340 U. S. 543. United States may be sued for con- 
tribution, and also be impleaded as a third party defendant. 

® The statute is unique in Anglo-American jurisprudence in its explicit exception for 
discretion. The English Crown Proceedings Act, 1947, contains nothing directly com- 
parable, though see § 11, saving the “prerogative of the Crown,” 6 Halsbury’s Statutes of 
England (2d ed.) 56. The extent of this provision is not entirely clear, but 6 Halsbury’s 
Laws of England (2d ed.) 443-590, assumes the term to cover a wide area of official activi- 
ties, including ‘“‘the rules and regulations [and] the exercise of discretionary authority” by 
“the customary officers and department,” under parliamentary enactments. Ibid., 459-460. 
Street, Tort Liability of the State, 47 Mich. L. Rev. 341, 353, however, seems to indicate 
that the principal protection for the exercise of official discretion will come through the 
accepted principles of the common law as to torts of public officials acting within their 
delegated authority. See also Barnes, The Crown Proceedings Act, 1947, 26 Canadian 
Bar. J. 387, 390, and The Crown Proceedings Act, 1950, 28 New Zealand L. J. 49, 50, 52-53. 

Australia and New Zealand had had similar statutes for some years. They left “open to 
grave doubt how far, if at all, it was intended by those Acts to give the subject rights of 
action which in result would interfere seriously with the ordinary administrative work of 
the Government. * * *” Enever v. The King, [1906] 3 Com. L. R. 969, 988; see also 
Davidson v, Walker, [1901] 1 N. S. W. St. R. 196, 208-213, and Hatley v. Steele, 6 Ch. D. 
521 (quoted therein) : ‘ ‘In other words, I think the discretion is vested in the executive 
Government, having authority over military matters, to determine for which, of these 
various military purposes for which land may be fairly be required, the particular land 
in question to be appropriated. It is not for the Judge to say that they have made a bad 
selection.’” [1901] 1 N.S. W. St. R. 211. 
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employees exercising discretion.” It is clear that the just-quoted clause as to 
abuse connotes both negligence and wrongful acts in the exercise of the discretion 
because the Act itself covers only “negligent or wrongful act or omission of any 
employee,” “within the scope of his office” “where the United States, if a private 
person, would be liable.’ 28 U. 8S. C. § 1346 (b). The exercise of discretion 
could not be abused without negligence or a wrongful act. The Committee reports, 
note 19, supra, show this. They say § 2680 (a) is to preclude action for “abuse 
of discretionary authority—whether or not negligence is alleged to have been 
involved.” They speak of excepting a “remedy on account of such discretionary 
acts even though negligently performed and involving an abuse of discretion.” ” 

So we know that the darftsmen did not intend it to relieve the Government 
from liability for ‘such common-law torts as an automobile collission caused 
by the negiligence of an employee,” see p. 12, supra, of the administering agency. 
We know it was intended to cover more than the administration of a statute or 
regulation because it appears disjunctively in the second phrase of the section. 
The “discretion” protected by the section is not that of the judge—a power to 
decide within the limits of positive rules of law subject to judicial review. It is 
the discretion of the executive or the administrator to act according to one’s 
judgment of the best course, a concept of substantial historical ancestry in Ameri- 
ean law.” 


This contention is met by petitioners with these arguments : 

“To accept the foregoing close and narrow reasoning [of the Court of 
Appeals], which is unrealistic, is to say that a program and undertaking 
and operation, however like it may be to some private corporation or opera- 
tion such as the manufacture of an explosive, is nevertheless throughout dis- 
cretionary if the concept thereof is born in discretion. * * * Petitioners 
assert that in the manufacturing * * * of FGAN, * * * the Government 
was not charged with any discretionary function or opportunity of discre- 
tion, but was charged with the duty of due and reasonable care. 

“This Court has always applied the theory of discretionary function only 
to the executive and legislative levels, and has made such function the basis 
of freedom from interference by the courts a personal one to the particular 
executive or the legislative branch. Such discretionary function may not be 
delegated down to subordinates and to others.” 

“The Government’s argument, adopted by Judge Rives, is that the respon- 
sible Government employees were chossing between alternative courses of 
action in the steps they took. * * * The argument is that the alleged negili- 
gence was in the exercise of ‘discretion’ simply because it involved a choice. 


s * * * * * A 


“The negligence involved here was far removed from any Cabinet decision 
to provide aid to Germans and Japanese * * *. It is directed only to the 
mistakes of judgment and the careless oversight of Government employees 
who are carrying out a program of manufacturing and shipping fertilizer and 
who failed to concern themselves as a reasonable man should with the safety 
of others * * *, Congress delegated to Ordnance no ‘discretion’ thus to 
commit wrong.” 

It is unnecessary to define, apart from this case, precisely where discretion 
ends. It is enough to hold, as we do, that the “discretionary function or duty” 
that cannot form a basis for suit under the Tort Claims Act includes more than 
the initiation of programs and activities. It also includes determinations made 
by executives or administratiors in establishng plans, specfications or schedules 
of cperations.” Where there is room for policy judgment and decision there is 





3“ ‘Emnloyee of the government’ includes * * * members of the military or naval 
forces of the United States. and persons acting on behalf of a federal agency in an official 
capacity.” 28 U.S. C. § 2671. 

** Indeed, it has been so held by those distriet courts which have dismissed comnlaints 
charging negligence, following the Government’s confession and avoidance plea that the 
acts allered to be culpable fell within the exception. EF. g., Boyce v. United States, 93 F. 
Supp. 866: Coates y. United States, 181 F. 2d 816: Benny v. United States, 171 F. 2d 365: 
Olson v. United States, 93 F. Supp. 150; Toledo v. United States, 95 F. Supp. 838: Thomas 
v. United States, 81 F. Supp. 881. 

# It seems sufficient to cite Marbury v. Madison, 1 Cranch 137, 170; Spalding v. Vilas, 
161 U. S. 483, 498: Alena vy, Johnson, 231 U. S. 106; Louisiana y. McAdoo, 234 U. S. 627, 
633 : Perkins v. Lukens Steel Co., 310 U. S. 118, 131. 

81 There are, of course, American state cases which are premised on a similar policy judg- 
ment. E. G. Barrett v. State of New York, 220 N. Y. 423; Golstein v. State of New York, 
281 N. Y. 396. Similarly in England the courts have been wary not to penalize diseretion- 
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discretion. It necessarily follows that acts of subordinates in carrying out the 
operations of government in accordance with official directions cannot be action- 
able. If it were not so, the protection of § 2680 (a) would fail at the time it 
would be needed, that is, when a subordinate performs or fails to perform a 
cayval step, each action or nonaction being directed by the superior, exercising, 
perhaps abusing, discretion.” 

lll. That the ecabinet-level decision to institute the fertilizer export program 
was a discretionary act is not seriously disputed. Nor do we think that there is 
any doubt that the need for further experimentation with FGAN to determine 
the possibility of its explosion, under conditions likely to be encountered in 
shipping, and its combustibility was a matter to be determined by the discretion 
of those in charge of the production. Obviously, having manufactured and 
shipped the commodity FGAN for more than three years without even minor 
accidents, the need for further experimentation was a matter of discretion. Re- 
ported instances of heating or bug damage were investigated and experiments, to 
the extent deemed necessary, were carried on. In dealing with ammonium nitrate 
in any form, the industry, and of course Ordnance, was well aware that care 
must be taken. The best indication of the care necessary came from experience 
in FGAN production. The TVA had produced FGAN since 1948, and their ex- 
perience, as we have indicated, pp. 4—5, was not only available to Ordnance but 
was used by them to the most minute detail. It is, we think, just such matters 
of governmental duties that were excepted from the Act. 

We turn, therefore, to the specific acts of negligence charged in the manu- 
facture. Each was in accordance with, and done under, specifications and diree- 
tions as to how the FGAN was produced at the plants. The basic “Plan” was 
cdrefted by the office of the Field Director of Amimunitions Plants in June, 1946, 
prior to beginning production. It was drawn up in the light of prior experience 


ary acts of publie podies One of the more interesting cases in the field is Hast Suffolk 
Rivers Catchment Board v. Kent, [1941] A. C. 74, involving certain allegedly negligence 
activities by the Board in draining inundated lands of the private plaintiffs. Lord Romer 
stated that the Board, under its enabling act, merely had the power to drain; ‘whether or 
not they should exercise that power was a matter entirely within their own discretion.” “I 
know of no authority for the proposition that in selecting the time within which, the extent 
to which, and the method by which its statutory power is to be exercised [the Board] owes 
anv duty whatsoever.” /bid., at 97, 98. See also Shappard vy. Glossop Corporation, [1921] 
3. K. B. 1382: “[the statute] leaves it to [the Corporation's] discretion whether they will 
light the distiret or anv part of it, and how tong the !amns shall he kent lit in any vortion 
of the district which they elect to light.” See also Whiting v. Middlesex County Council, 
[19481 1K. B. 16? 

*2'The courts that have passed upon the application of § 2680 (a) to suits under the 
Tort Claims Act have interpreted the exception of discretionary functicns, generally, in 
conformity with our holding that negligence in policies or plans for authorized govern 
mental activities cannot support damage suits. 

P aintiff in Boyle v. United States, 93 F. Supp. 866, charged that he had suffered damage 
by virtue of certain governmentally-conducted blasting operations. The United States by 
way of affirmative defense, showed that the blasting had been conducted pursuant to 
detailed plans and specifications drawn by the Chief of Engineers who, in turn, had been 
specifically delegated “discretion of the broadest character” to draft a plan for deepening 
the Mississippi River channel. The exception was applied. There have been several cases 
of like import dealing with the execution of waterway projects. In Coates v. United States, 
181 F. 2d 816, damages were sought for injury to crops and land from action of the Gov 
ernmert in negligently changing the course of the Missouri. It was held that no jurisdic 
tien existed vnder the Act. The case was followed in North vy. United States, 94 F. Supp. 
824. There the plaintiff was denied recovery for injury to his cellar and cess pool occasioned 
by a Government dam having raised the level of the local ground water. A like result 
obtained in Lauterback v. United States, 95 F. Supp. 479, where claimant sued to recover 
damages resulting from release of flood waters at Bonneville Dam. 

Olson v. United States, 93 F. Supp. 150. involved another claim of water damage. In 
that case, employees of the Fish and Wildlife Service were alleged to have “wi fully and 
intentionally opened the gates” of a certain dam, causing loss of p'aintiff’s livestock. The 
dam was operated for ‘‘the purpose of storing water for the propagating of fish and wild- 
life” and the court held that ‘when flood waters are to be released and how much water is 
to be released certainly calls for the exercise of judgment.” 93 F. Supp., at 152-153. 
Sichman vy. United States, 184 F. 2d 616, also invoked § 2680 (a). There plaintiff unsuc 
cessfuily sought recovery for crop dopredations by wild birds induced to feed on his land 
by a nearby governmental game preserve. 

In Toledo vy. United States, 95 F. Supp. 838. plaintiffs automobile had been damaged by 
a partially rotten tree falling perchance at a time when he had parked under it. The tree 
had been planted and grown at a government plant experimental station in Puerto Rico. 
It was open to the public for instruction and observation. The opinion holds that the 
operation of the station itself, and the decision to plant and preserve this particular tree 
to further its experimental purposes, was “peculiarly within the discretion of the appro- 
priate employees of the Station,” but that negligent removal would not have been. 95 F. 
Supp., at 841. 

%3 This Plan “contains a tabulation of the installations involved together with pertinent 
information on those installations for use both in this part and in connection with Part 
400; rates of production; description of production processes; information on inspection 
and acceptance ; and information on shipping and storage. This part does not include re- 
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by private enterprise and the TVA. In fact it was, as we have pointed out, based 
on the latter agency’s engineering techniques, and specifically adapted the TVA 
process description and specifications.“ This Plan was distributed to the various 
plants at the inception of the program. 

Besides its general condemnation of the manufacture of FGAN, the District 
Court cited four specific acts of negligence in manufacture.” Each of these acts 
looked upon as negligence was directed by this Plan. Applicable eacerpts follow. 
Bagging temperature was fixed.” The type of bagging” and the labeling there- 
of * were also established. The PRP coating, too, was included in the specifica- 
tions.” The acts found to have been negligence were thus performed under the 
direction of a plan developed at a high level under a direct delegation of plan- 
making authority from the apex of the Executive Department. The establishment 
of this Plan, delegated to the Field Director’s Office, supra, p. 4, clearly required 
the exercise of expert judgment. 

This is to be seen, for instance, in the matter of the coating. The PRP was 
added in order to insure against water absorption. At stake was no mere matter 
of taste; ammonium nitrate when wet cakes and is difficult to spread on fields 
as fertilizer. So the considerations that dictated the decisions were crucial ones, 
involving the feasibility of the program itself, balanced against present know- 
ledge of the effect of such a coating and the general custom of similar private 
industries. 

And, assuming that high bagging temperatures in fact obtained as the District 
Court found, the decision to bag at the temperature fixed was also within the 
exception. Maximum bagging temperatures were first established under the 
TVA specifications. That they were the product of an exercise of judgment, 
requiring consideration of a vast spectrum of factors, including some which 
touched directly the feasibility of the fertilizer export program, is clear. For 
instance, it appears several times in the record that the question of bagging 
temperatures was discussed by the Army plant officials, among others. In Jan- 
uary, 1947, the Bureau of Explosives of the Association of American Railroads 
wrote to Ordnance concerning a boxcar fire of FGAN. The letter suggested-a 
reduction of bagging temperatures. The Field Director of Ammunition Plants 
consulted the commanding officers on the matter. Those of two of the plants 
which manufactured the Texas City FGAN replied that loading was effected at 
about 200°. Both, however, recommended that reduced temperatures would be 
inadvisable. It would be possible to keep the product in graining kettles for a 
longer period or to install cooling equipment. But both methods would result in 
greatly increased production costs and/or greatly reduced production. This 
kind of decision is not one which the courts, under the Act, are empowered to 
cite as “negligence” ; especially is this so in the light of the contemporary knowl- 
edge ofethe characteristics of FGAN.” 


quirements for the production facilities, recommendations for the operation of these facili- 
ties, and problems and methods involved in their administration, which are covered in 
succeeding parts.” 

* “The provisions of this chapter and section 1346 (b) of this title shall not apply 
a aon - any claim based on the activities of the Tennessee Valley Authority.”” 28 U. 8. C. 

26 cz. 

% See Appendix, p. 30, this opinion. 

36“*Water shall be turned off and discharging of kettle commenced when temperature 
reaches 200° F.” 

The relevance of the bagging temperature apparently stemmed from certain testimony 
that large masses of FGAN, if maintained at temperatures of around 300° F. might spon- 
taneously ignite under certain conditions of mass and confinement. The Government 
proffered extensive evidence, however, that the FGAN shipped to Texas City did not leave 
the plants at nearly that temperature, and of course there is no evidence as to the tempera- 
ture at which it was loaded on the ships. 

37 “ Packaging.—Ammonium nitrate for fertilizer shall be packed 100 lbs. per bag. Mois- 
ture proof paper or burlap bags, as described below, shall be used. (Specifications as to 
size may have to be altered to meet the manufacturer’s requirement).’”’ Then follow de- 
tailed specifications. 

88 Marking: Fertilizer (Ammonium Nitrate) 32.5% Nitrogen. 

Notice of contests appeared on the bill of lading, so far as important, as follows: 1,000 
Bags, Fertilizing Compounds (manufactured fertilizer)’ NOIBN, dry in paper bags. 

#® ‘The PRP mixture is composed of one part Paraffin, three parts rosin, and one part 
petrolatum, thoroughly mixed and melted. This provides a coating which repels moisture 
and holds the clay in place around each granule.” 

* Captain Hirsch, commanding one of the three plants which manufactured the Texas 
City FGAN, wrote to the Field Director’s Office ag ey ee | “that your office stipulate a 
maximum temperature at which the fertilizer may be loaded in order to eliminate” bag 
deterioration through heat. In reply, the Office stated that it ‘thas had discussions con- 
cerning a loading temperature lower than 200° F. for ammonium nitrate fertilizer, but it 
is felt that this is a matter of process control and not properly an item to be ineorporated 
into specifications.’”’ Hirsch interpreted this as meaning that ‘this facility should not take 
any active interest in the condition that the ammonium nitrate fertilizer reaches its destina- 
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As well, serious judgment was involved in the specification of the bag labels and 
bills of lading. The importance of this rests on the fact that it is the latest point 
in time and geography when the Government did anything directly related to the 
fire, for after bagging the FGAN was of course physically in the hands of various 
non-governmental agents. So, since there was serious room for speculation that 
the most direct operative fact causing the immediate fire on the Grandcamp 
arose from errors that the French Council, longshoremen or ship staff committed, 
it was and is important for the petitioners to emphasize the seriousness of the 
alleged labeling mistake. 

This, too, though, falls within the exception for acts of discretion. The Plan 
had been prepared in this regard by the Transportation Officer of the Director’s 
Office. His decision in the matter was dictated by the ICC regulations. These 
did not provide for a specific classification for the material other than as fertilizer. 
Labeling it as anything but “oxidizing material” was not required—indeed was 
probably forbidden—and even this requirement was waived for bags of less than 
200 pounds. To the extent, then, that the Army had a choice in the matter, its 
decision not to seek to list its FGAN in any other fashion was within the excep- 
tion. The immunity of a decision as to labeling, in fact, is quite clearly shown by 
the fact that the ICC’s regulations, for instance, could not be attacked by claim- 
ants under the Act by virtue of the first phrase of § 2680 (a). 

In short, the alleged “negligence” does not subject the Government to liability. 
The decisions held culpable were all responsibly made at a planning rather than 
operational level and involved considerations more or less important to the prac- 
ticability of the Government's fertilizer program. 

“There must be knowledge of a danger, not merely possible, but probable,” 
MacPherson v. Buick Motor Co., 217 N. Y. 382, 389. Here, nothing so startling 
was adduced. The entirety of the evidence compels the view that FGAN was a 
material that former experience showed could be handled safely in the manner it 
was handled here. Even now no one has suggested that the ignition of FGAN 
was auything but a complex result of the interacting factors of mass, heat, 
pressure and composition. 

IV. The findings of negligence on the part of the Coast Guard in failing to 
supervise the storage of the FGAN, and in fighting the fire after it started, were 
rejected by a majority of the Court of Appeals. 197 F. 2d 777, 780, 781. We do 
not enter into an examination of these factual findings. We prefer, again, to 
rest our decision on the Act. 

The District Court’s holding that the Coast Guard and other agencies were 
negligent in failing to prevent the fire by regulating storage or loading of the 
fertilizer in some different fashion is like his specific citations of negligence dis- 
cussed above. They are classically within the exception. “The power to adopt 
regulations or bylaws * * * for the preservation of the public health, or to pass 
ordinances prescribing and regulating the duties of policemen and firemen * * * 
are generally regarded as discretionary, because, in their nature, they are legis- 
lative.” Weightman v. Corporation of Washington, 1 Black 39, 49. The courts 
have traditionally refused to question the judgments on which they are based 
Zywicki v. Jos. R. Foard Co., 206 F. 975; Gutowski v. Mayor of Baltimore, 127 
Md. 502; State v. General Stevedoring Co., 312 F. 51. 

As to the alleged failure in fighting the fire, we think this too without the Act. 
The Act did not create new causes of action where none existed before. 

“* * * the liability assumed by the Government here is that created by ‘all 
the circumstances,’ not that which a few of the circumstances might create. 
We find no parallel liability before, and we think no new one has been created 
by, this Act. Its effect is to waive immunity from recognized causes of ac- 
tion and was not to visit the Government with novel and unprecedented 
liabilities.” Feres v. United States, 340 U. S. 135, 142. 
It did not change the normal rule that an alleged failure or carelessness of 
public firemen does not create private actionable rights. Our analysis of the 
question is determined by what was said in the Feres case. See 28 U. S. C. 
$§ 1346 and 2674. The Act, as was there stated, limited United States liability 
to “the same manner and to the same extent as a private individual under like 
circumstances.” 28 U. 8. C. § 2674. Here, as there, there is no analogous liabil- 
ity ; in fact, if anything is doctrinally sanctified in the law of torts it is the immu- 


tion.’”” In reply from the Field Director’s Office, this was labeled a distortion of our state- 
ment concerning the bagging temperature as a matter of process control into indifference 
to any aspect of acceptability or suitability.” The specifications were left unchanged as to 
bags or bagging temperatures. 
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nity of communities and other public bodies for injuries due to fighting fire. This 
case, then, is much stronger than Feres. We pointed out only one state decision 
which denied government liability for injuries incident to service to one in the 
state militia. That cities, by maintaining fire-fighting organizations, assume no 
liability for personal injuries resulting from their lapses is much more securely 
entrenched. The Act, since it relates to claims to which there is no analogy in 
general tort law, did not adopt a different rate. See Steitz v. City of Beacon, 295 
N. Y. 51. To impose liability for the alleged nonfeasance of the Coast Guard 
would be like holding the United States liable in tort for failure to impose a 
quarantine for, let us say, an outbreak of foot-and-mouth disease. 

V. Though the findings of specific and general negligence do not support a 
judgment of government liability, there is yet to be disposed of some slight 
residue of theory of absolute liability without fault. This is reflected both in the 
District Court’s finding that the FGAN constituted a nuisance, and in the con- 
tention of petitioner here. We agree with the six judges of the Court of Appeals, 
197 FE. 2d 771, 776, 781i, 786, that the Act does not extend to such situations, 
though of course well known in tort law generally. It is to be invoked only on 
a “negligent or wrongful act or omission” of an employee. Absolute liability. 
of course, arises irrespective of how the tortfeasor conducts himself; it is im- 
posed automatically when any damages are sustained as a result of the decision 
to engage in the dangerous activity. The degree of care used in performing the 
activity is irrelevant to the application of that doctrine. But the statute requires 
a negligent act. So it is our judgment that liability does not arise by virtue 
either of United States ownership of an “inherently dangerous commodity” or 
property, or of engaging in an “extra hazardous” activity. United States vy. 
Muli, 195 F, 2d 64, 67. 

Petitioners rely on the word “wrongful” though as showing that something 
in additicn to negligence is covered. This argument, as we have pointed 
does not override the fact that the Act does require some brand of misfeasance 
or nonfeasance, and so could not extend to liability without fault; in addition, 
the legislative history of the word indicates clearly that it was not added to the 
jurisdictional grant with any overtones of the absolute liability theory. Rather. 
Committee discussion indicates that it had a much narrower inspiration: “tres 
passes” which might not be considered strictly negligent. Hearings before a 
Subcommittee of the Senate Committee on the Judiciary on S. 2690, 76th Cong., 
Sd Sess. 43-44. Had an absolute liability theory been intended to have been 
injected into the Act, much more suitable models could have been found, see e. ¢., 
the Suits in Admiralty Act, 41 Stat. 525, 46 U. S. C. § 742-745, in regard to 
maintenance and cure. Street, Tort Liability of the State; the Federal Tort 
Claims Act and the Crown Proceedings Act, 47 Mich. L. Rev. 341, 350. 

: Affirmed 

Mr. Justice DouGLas and Mr. Jusrice CLARK took no part in the consideration 
or decision of this case. 

APPENDIX. 


The District Court’s analysis of the specific aspects of the manufacture was 
foreshadowed by his theory of the forseeability of the risk which he set out early 
in the findings. His first finding of fact contained these words: “This record dis 
closes blunders, mistakes, and acts of negligence, both of omission and commis- 
sion, on the part of Defendant, its agents, servants, and employees, in deciding 
to begin the manufacture of this inherently dangerous Fertilizer.” It was his 
conclusion that, through early experiments, the United States had “learned 
many facts, but did not pursue such investigation far enough to learn all the 
facts, * * *. What facts it did learn, however, were sufficient to give Defendant 
knowledge and to put Defendant on notice, and if not, then upon inquiry that 
would if pursued, have led to knowledge and notice that such Fertilizer which it 
decided to and began to manufacture was an inherently dangerous and hazard- 
ous material, a dangerous explosive, and a fire hazard. Such facts learned by 
Defendant pointed to and showed that such Fertilizer should not be manu- 
factured, in that it was, under certain conditions and circumstances, most dan- 
gerous to everyone handling it in any way and to the public. Yet Defendant’s 
servants, agents and employees, in whose hands Defendant had left the matter, 
negligently went forward in the manufacture, handling, distribution, shipping, 
ete. of such Fertilizer. * * * 

“After the manufacture and/or the shipping, distribution, and handling of 
Fertilizer had begun, there were experiments, events and incidents of which De- 
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fendant knew, or of which Defendant could have known by the use of the dili- 
gence of a reasonably prudent person, showing such Fertilizer to be very danger- 
ous, both from the standpoint of fire and explosion. With this knowledge, De- 
fendant should have ceased the manufacture and sale of such Fertilizer, or 
should have taken steps to insure the safety of persons manufacturing and 
handling such Fertilizer and the public. * * *” 

“Defendant in manufacturing such Fertilizer, and particularly the Fertilizer 
on the Grandcamp and High Flyer, did so by a Formula made and evolved by 
Defendant or under its direction. It used as coating of such Fertilizer, a sub- 
stance or substances which rendered same highly susceptible to fire or explosion. 
There were various types of coating, but the coating finally used made the 
Vertilizer a very dangerous explosive and fire hazard. More than any other 
one thing, I think this coating made this commodity one of the most dangerous 
of ex] losives, eee 

sigs Such Fertilizer was by Defendant, or under its direction, placed or 
sucked in bags made from paper or other substances which were easily ignited 


by contact with fire or by spontaneous combustion or spontaneous ignition of 
the Fertilizer. Such bags also become torn and ragged in shippirg and particles 
of the bags became mixed with the Fertilizer and rencered same more dang 
and more susceptible to fire and explosion.” 

se Such Fertilizer was placed and packed in bags at high degrees of 
temperature, which temperature rendered the Fertilizer more susceptible to fire 
and explosion. Such Fertilizer was so packed that it did not get cool, but con- 
tinued at high temperature while being shipped. This was particularly true of 
the Fertilizer which exploded on the Steamships Grandcamp and H gh Flyer. 
Same was packed in sacks at a high degree of temperature, which temperature 
continued With only slight reduction, if any, when the Fertilizer was shipped 
across the nation to Texas City and there loaded onto such Steamships.” 

‘Defendant was negligent in the manner in which it marked and labelled such 
sacks of Fertilizer, including the Fertilizer on the Grandcamp and High Flyer, in 
that same was not labelled and marked as a dangerous explosive and fire hazard 
as required by the Rules and Regulations of the Interstate Commerce Commis- 
sion * * *. 

“* * * Tt was the duty of Defendant, well knowing as it did the dangerous 
nature and character of such Fertilizer which Defendant shipped or caused to be 
shipped to Texas City, to notify and advise all the carriers handing same, in- 
cluding the Steamships Grandcamp and High Flyer, and to notify and advise 
the City and State Officers at Texas City, of the dangerous nature and character 
of such Fertilizer, to the end that such carriers and their employees and such 
officers could, if possible, protect themselves and the public against the danger 
of fires from and explosions of such Fertilizer.” 

The District Court concluded : 

“Clearly such Fertilizer ought never to have been manufactured. From the 
beginning on down, it was a dangerous commodity and a dangerous nuisance.” 


ePTOUuSs 


SUPREME COURT OF THE UNITED STATES 
No. 308.—OcTosper Term, 1952. 


Blizabeth H. Dalehite, Henry G. Dale- 


; “ee On Writ of Certiorari to the United 
hite, Jr., et al., Petitioners, : . ‘ F p 
: ’ ; ee States Court of Appeals for the Fifth 
” Circuit 
United States of America. p 


[June 8, 1953.] 


Mr. JUSTICE JACKSON, joined by Mr. Justice BLAckK and Mr. Justice FRANK- 
FURTER, dissenting. 

All day, April 15, 1947, longshoremen loaded bags of ammonium nitrate fer- 
tilizer abroad the 8. S. Grandcamp, docked at Texas City, Texas. Shortly after 
S a.m. next morning, when work resumed, smoke was seen coming from the No. 
4 hold and it was discovered that fire had broken out in the fertilizer. The 
ship’s master ordered the hatch covered and battened down and steam was intro 
duced into the hold. Local fire-fighting apparatus soon arrived, but the combined 
efforts to extinguish the fire were unavailing. Less than an hour after smoke 
was first seen, 880 tons of fertilizer in the No. 4 hold exploded and, in turn, 
detonated the fertilizer stored in the No. 2 hold. Fire spread to the dock area 
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of Texas City and to the 8. S. High Flyer, berthed at an adjoining pier and 
carrying a cargo of sulphur and ammonium nitrate fertilizer. Further efforts to 
extinguish or even contain the fire failed and, about 11 p. m., tugs unsuccessfully 
attempted to tow the High Flyer out to sea. Shortly after one o’clock on the 
morning of April 17, the sulphur and fertilizer abroad the High Flyer exploded, 
demolishing both that ship and the S. S. Wilson B. Keene, lying alongside. More 
than 560 persons perished in this holocaust, and some 3,000 were injured. The 
entire dock area of a thriving port was leveled and property damage ran into 
millions of dollars. 

This was a man-made disaster; it was in no sense an “act of God.” The fer- 
tilizer had been manufactured in Government-owned plants at the Govern- 
ment’s order and to its specifications. It was being shipped at its direction 
as part of its program of foreign aid. The disaster was caused by forces set in 
motion by the Government, completely controlled or controllable by it. Its 
causative factors were far beyond the knowledge or control of the victims; they 
were not only incapable of contributing to it, but could not even take shelter or 
flight from it. 

Over 300 suits were brought against the United States under the Federal 
Tort Claims Act, alleging that its negligence was responsible for the disaster. 
After consolidating the suits, the District Court ordered the case of the present 
petitioners to be tried. The parties to all of the suits, in effect agreed that the 
common issue of the Government’s negligence should abide the outcome of this 
test litigation. The Court of Appeals for the Fifth Circuit reversed the trial 
court’s judgment in favor of petitioners.’ Supporting that reversal, the Govern- 
ment here urges that (1) a private person would not be liable in these circum- 
stances, and (2) even if a private person were liable, the Government is saved 
from liability by the statute’s exception of discretionary acts.’ 

This is one of those cases that a judge is likely to leave by the same door 
through which he enters. As we have been told by a master of our craft, 
“Some theory of liability, some philosophy of the end to be served by tightening 
or enlarging the circle of rights and remedies, is at the root of any decision in 
novel situations when analogies are equivocal and precedents are silent.”* So, 
we begin by avowing a conception of the function of legal liability in cases such 
as this quite obviously at variance with the approach of the Court. 

Congress has defined the tort liability of the Government as analogous to 
that of a private person. Traditionally, one function of civil liability for negli- 
gence is to supply a sanction to enforce the degree of care suitable to the condi- 
tions of contemporary society and appropriate to the circumstances of the case. 
The civil damage action, prosecuted and adjusted by private initiative, neither 
burdening our overworked criminal processes nor confined by the limits of 
criminal liability, is one of the law’s most effective inducements to the watch- 
fulness and prudence necessary to avoid calamity from hazardous operations in 
the midst of an unshielded populace. 

Until recently, the influence of the Federal Government has been exerted in 
the field of tort law to tighten liability and liberalize remedies.“ Congress has 
even imposed criminal liability without regard to knowledge of danger or intent 
where potentially dangerous articles are introduced into interstate commerce.° 
But, when the Government is brought into court as a tort defendant, the very 
proper zeal of its lawyers to win their case and the less commendable zeal of 
officials involved to conceal or minimize their carelessness militate against this 
trend. The Government, as a defendant, can exert an unctuous persuasiveness 
because it can clothe official carelessness with a public interest. Hence, one of 


the unanticipated consequences of the Tort Claims Act has been to throw the 


weight of government influence on the side of lax standards of care in the negli- 
gence cases which it defends. 


1In re Texas City Disaster Litigation, 197 F. 2d 771. 

228 U.S. C. § 2680. 

’ Cardoza, The Growth of the Law, p. 102. (Emphasis his own.) 

* See, e. g., the Federal Employers’ Liability Act, 45 U. S. C. § 51 et seq., which abolished 
the defense of assumption of risk and changed contributory negligence from a complete bar 
to recovery to a factor which mitigated damages; the Jones Act, 46 U. S. C. § 688 et seq., 
which gave a cause of action against their employers to seamen, under the substantive rules 
of the F. E. L.A.: the Federal Employees Compensation Act of 1916, 5 U. S. C. §751 et seq., 
in which the Government set up a compensation system for its own employees; the Long- 


shoremen’s and Harbor Workers’ Compensation Act, 33 U. S. C. § 901 et seq., which sets up- 


a system of workmen’s compensation for the described employees and imposes liability with- 
ont fault on their employers. In cases arising under the last-named Act, the Government 


is 2 party to judicial review of any award, representing the interests of the claimant. See: 


O'Leary v. Brown-Pacific-Maron, Inc., 340 U. S. 504. 
5 Boyce Motor Lines v. United States, 342 U. S. 337. 
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It is our fear that the Court’s adoption of the Government’s view in this case 
may inaugurate an unfortunate trend toward relaxation of private as well as 
official responsibility in making, vending or transporting inherently dangerous 
products. For we are not considering here every-day commodities of commerce 
or products of nature but a complex compound not only proven by the event to be 
highly dangerous, but known from the beginning to lie somewhere within the 
range of the dangerous. Ammonium nitrate, as the Court points out, had been 
“long used as a component in explosives.” This grade of it was manufactured 
under an explosives patent, in plants formerly used for the manufacture of ord- 
nance, under general supervision of the Army’s Chief of Ordnance, and under 
the local direction of the Army’s Field Director of Ammunition Plants. Advice 
on detailed operations was sought from such experienced commercial producers 
of high explosives as the du Ponts and the Atlas and the Hercules powder con- 
cerns. There is not the slightest basis for any official belief that this was an 
innocuous product. 

Because of reliance on the reservation of governmental immunity for acts of 
discretion, the Court avoids direct pronouncement on the duty owing by the 
Government under these cricumstances but does sound overtones and undertones 
with which we disagree. We who would hold the Government liable here cannot 
avoid consideration of the basic criteria by which courts determine liability in the 
conditions of modern life. This is a day of synthetic living, when to an ever- 
increasing extent our population is dependent upon mass producers for its food 
and drink, its cures and complexions, its apparel and gadgets. These no longer 
are natural or simple products but complex ones whose composition and qualities 
are often secret. Such a dependent society must exact greater care than in more 
simple days and must require from manufacturers or prouucers increased integ- 
rity and caution as the only protection of its safety and well-being. Purchasers 
cannot try out drugs to determine whether they kill or cure. Consumers cannot 
test the youngster’s cowboy suit or the wife’s sweater to see if they are apt to 
burst into fatal flames. Carriers, by land or by sea, cannot experiment with the 
combustibility of goods in transit. Where experiment or research is necessary 
to determine the presence or the degree of danger, the product must not be tried 
out on the public, nor must the public be expected to possess the facilities or the 
technical knowledge to learn for itself of inherent but latent dangers. The claim 
that a hazard was not foreseen is not available to one who did not use foresight 
appropriate to his enterprise. 

Forward-looking courts, slowly but steadily, have been adapting the law of 
negligence to these conditions. The law which by statute determines the Gov- 
ernment’s liability is that of the place where the negligent act or omission oc- 
curred.’ This fertilizer was manufactured in Iowa and Nebraska, thence shipped 
to Texas. Speculation as to where the negligence occurred is unnecessary, since 
each of these jurisdictions recognizes the general proposition that a manufacturer 
is liable for defects in his product which could have been avoided by the exercise 
of due care.’ Where there are no specific state decisions on the point, federat 





6 Judge Lummus, for the Supreme Judicial Court of Massachusetts, articulated this de- 
velopment in Carter v. Yardley Co., Ltd., 319 Mass. 92, 64 N. E. 2d 693. That opinion 
contains what is perhaps a more decisive statement of the trend than does the earlier land- 
mark opinion of Judge Cardozo for the New York Court of Appeals, MacPherson v. Buick 
Motor Co., 217 N. Y. 382, 111 N. E. 1050. The following cases represent examples of the 
type of claims based on damage from complex manufactured products which come before 
appellate tribunals in the present day. Coleman Co. v. Gray, 192 F. 2d 265 (absence of 
safety device on gasoline vapor pressing iron) ; Roettig v. Westinghouse Mfg. Co., 53 F. 
Supp. 588 (explosion of heating unit in electric stove) ; Escola v. Coca-Cola Bottling Co. of 
Fresno, 24 Cal. 2d 453, 150 P. 2d 436 (defect in Coca-Cola bottle) ; Gall v. Union Ice Co., 
108 Cal. App. 2d 303, 239 P. 2d 48 (absence of warning label on drum of sulfuric acid which 
burst) ; Lindroth v. Walgreen Co., 407 Ill. 121, 94 N. BE. 2d 847 (defective vaporizer which 
melted, causing fire which burned plaintiff) ; bers v. General Chemical Co., 310 Mich. 261, 
17 N. W. 2d 176 (damage from chemical designed to kill peach-tree borers) ; Willey v. 


Fyrogas Co., — Mo. —, 251 S. W. 2d 635 (defect in automatic cutoff valves on gas 
heater) ; Di Vello v. Gardner Machine Co. (Ohio Com. P1.), 102 N. E. 2d 289 (disinte- 
grating grinding wheel) ; Saena v. Zenith Optical Co., — W. Va. —, 65 S. EB. 2d 205 


(exploding gas coffee maker). Recovery was not had in all of these cases, but all of them 
have emphasized that the manufacturer owes some duty of care to certain classes of people 
who might be injured by defects in his product. 

728 U.S. C. § 1346. 

8 McAfee V. Travis Gas Corp., 137 Tex. 314, 153 S. W. 2d 442; Texas Drug Co. v. Cald- 
well (Tex. Civ. App.) —, writ dismissed, 237 S. W. 968; Tegler v. Farmers Union Gas 
€ Oil Co., 124 Neb. 336, 246 N. W. 721. As recently as 1949, Circuit Judge Duffy, in dis- 
cussing Iowa law which was applicable in a diversity suit in federal court, said that the 
Supreme Court of Iowa had not yet passed squarely on the question, but was of the opinion 
that they would follow the weight of authority. Anderson v. Linton, 178 F. 2d 304. An 
older Iowa case imposes a duty of care on dealers in potentially dangerous substances, at 
least as to those in contractual privity. Zllis v. Republic Oil Co., 133 Iowa 11, 110 N. W. 
20; and even the Government here does not rely on the absence of contractual privity te 
bar petitioners from recovery. 
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judges may turn to the general doctrines of accepted tort law, whence state judges 
derive their governing principles in novel cases. We believe that whatever the 
source to which we look for the law of this case, if the source is as modern as the 
cause itself, it supports the exaction of a higher degree of care than possibly can 
be found to have been exercised here, 

We believe it is the better view that whoever puts into circulation in com- 
meree a product that is known or even suspected of being potentially inflammable 
or explosive is under an obligation to know his own product and to ascertain 
what forces he is turning loose, If, as often will be the case, a dangerous product 
is also a useful one, he is under a strict duty to follow each step of its distribu- 
tion with warning of its dangers and with information and directions to keep 
those dangers at a minimum, 

It is obvious that the Court’s only choice is to hold the Government’s liability 
te be nothing or to be very heavy, indeed. But the magnitude of the potential 


linbility is due to the enorinity of the disaster and the multitude of its victims. 
The size of the catastrophe does not excuse liability but, on its face, eloquently 
pieads that it could not have resulted from any prudently operated Government 
project, and that injury so sudden and sweeping should not lie where it has 


fallen. It should at least raise immediate doubts whether this is one of those 
“diseretionary” operations Congress sought to immunize from liability. With 
this statement of our general approach to the fiability issue, we turn to its appli- 
ention to this case. 

In order to show that even a private person would not be liable, the Govern- 
ment must show that the trial court’s findings of fact are clearly erroneous.’ 
It points to what it claims are patent errors in the lengthy findings made upon 
a record of over 30,000 pages in 39 printed volumes and apparently urges upon 
us a rule of “error in uno, error in omnibus.” We cannot agree that some or 
even many errors in a record such as this will impeach all of the findings. We 
conclude that each individual finding must stand or fall on the basis of the 
evidence to support it. The trial judge found that the explosions resulted from 
a fire in the fertilizer which had started by some process akin to spontaneous 
combustion, and that the Government was negligent in failing to anticipate and 
take precautions against such an occurrence, 

The Government’s attack on the purely factual determination by the trial 
judge seems to us utterly unconvincing. Reputable experts testified to their 
opinion that the fire could have been caused by spontaneous combustion. The 
Government's contention that it was probably caused by someone smoking about 
the hold brought forth sharp conflict in the testimony. There was no error in 
adopting one of two permissible inferences as to the fire’s origin. And, in view 
of the absence of any warning that FGAN was inflammable or explosive, we 
would think smoking by longshoremen about the job would not be an abnormal 
phenomenon, 

The evidence showed that this type of fertilizer had been manufactured for 
about four years at the time of the explosion in Texas City. Petitioner’s experts 
testified to their belief that at least a segment of informed scientific opinion at 
the time regarded ammonium nitrate as potentially dangerous, especially when 
combined with carbonaceous material as it was in this fertilizer. One witness 
had been hired by the War Production Board to conduct tests into explosion and 
fire hazards of this product. The Board terminated these tests at an interme- 
diate stage, against the recommendation of the laboratory and in the face of 
the suggestion that further research might point up suspected but unverified 
dangers. In addition, there was a considerable history over a period of years 
of unexplained fires and explosions involving such ammonium nitrate. The 
zeal and skill of government counsel to distinguish each of these fires on its 
facts appears to exceed that of some of the experts on whose testimony they 
rely. The Government endeavored to impeach the opinions of petitioner’s ex- 
perts, introduced experts of its own, and sought to show that private persons 
who manufactured similar fertilizer took no more precautions than did the 
yovernment. 

In this situation, even the simplest government official could anticipate likeli- 
hood of close packing in large masses during sea shipment, with aggravation of 
any attendant dangers. Where the risk involved is an explosion of a cargo- 
carrying train or ship, perhaps in a congested rail yard or at a dock, the pro- 
ducer is not entitled as a matter of law to treat industry practice as a conclusive 





® Rule 52 (a), Fed. Rules Civ. Proce. 
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guide to due care. Otherwise, one free disaster would be permitted as to each 
new product before the sanction of civil liability was thrown on the side of high 
standards of safety. . ; 

It is unnecessary that each of the mar findings of negligence by the trial 
judge survive the “clearly erroneous” test of appellate review. Without passing 
on the rest of his findings, we find that those as to the duty of further inquiry 
and negligence in shipment and failure to warn are sufficient to support the 
judgment.” We construe these latter findings not as meaning that each omission 
in the proces sof bagging, shipping, and failure to warn, if standing alone, 
would have imposed liability on the Government, but rather that due care is not 
consistent with this seriatim resolution of every conflict between safety and 
expediency in favor of the latter. This Court certainly would hold a private 
corporation liable in this situation, and the statute imposes the same liability 
upon the Government unless it can bring itself within the Act’s exception, to 
which we now turn.” , ; 

The Government insists that each act or omission upon which the charge of 
negligence is predicated—the decisions as to discontinuing the investigation of 
hazards, bagging at high temperature, use of paper-bagging material, absence of 
labeling and warning—involved a conscious weighing of expediency against 
caution and were therefore within the immunity for discretionary acts provided 
by the Tort Claims Act. It further argues, by way of showing that by such a 
construction the reservation would not completely swallow the waiver of im- 
munity, that such discretionary decisions are to be distinguished from those 
made by a truck driver as to the speed at which he will travel so as to keep the 
latter within the realm of liability. 

We do not predicate liability on any decision taken at “Cabinet level” or on 
any other high-altitude thinking. Of course, it is not a tort for government to 
govern, and the decision to aid foreign agriculture by making and delivering 
fertilizer is no actionable wrong. Nor do we find any indication that in these 
deliberations that any decision was made to take a calculated risk of doing what 
was done, in the way it was done, on the chance that what did happen might 
not happen. Therefore, we are not deterred by fear that governmental lia- 
bility in this case would make the discretion of executives and administrators 
timid and restrained. However, if decisions are being made at Cabinet levels 
as to the temperature of bagging explosive fertilizers, whether paper is suitable 
for bagging hot fertilizer, and how the bags should be labeled, perhaps an in- 
creased Sense of caution and responsibility even at that height would be whole- 
some. The common sense of this matter is that a policy adopted in the exercise 
of an immune discretion was carried out carelessly by those in charge of detail. 
We cannot agree that all the way down the line there is immunity for every 
balancing of care against cost, of safety against production, of warning against 
silence. 

On the ground that the statutory language is not clear, the Government seeks 
to support its view by resort to selections from an inconclusive legislative history. 

1” The following are excerpts from the findings of the trial judge: “(g) * * * [Defend- 
ant] learned many facts, but did not pursue such investigation far enough to learn all the 
facts, but negligently stopped short of learning all of the facts. What facts it did learn, 
however, were sufficient to give Defendant knowledge and to put Defendant on notice, and 
if not, then upon inquiry that would if pursued, have led to knowledge and notice that such 
fertilizer which it decided to and began to manufacture was an inherently dangerous and 
hazardous material, a dangerous explosive, and a fire hazard. * * * (1) Defendant was 
negligent in the manner in which it prepared such Fertilizer, including the Fertilizer on 
the Grandcamp and High Flyer, for shipment. Such Fertilizer was by Defendant, or under 
it [sic] direction, placed or sacked in bags made from paper or other substances which were 
easily ignited by contact with fire or by spontaneous combustion or spontaneous ignition 
of the Fertilizer. Such bags also became torn and ragged in shipping and particles of the 
bags became mixed with the Fertilizer and rendered same more dangerous and more 
susceptible to fire and explosion. Such negligence was the proximate cause of such fires 
and explosions and the injuries of which Planitiffs complain. * * * (0) Defendant was 
negligent in delivering or causing to be delivered such Fertilizer, including the Fertilizer 
on the Grandcamp and High Flyer, so placed in paper bags to the railroad and other carriers 
over which it was shipped, without informing such carriers that it was dangerous, in- 
flammatory, and explosive in character, and that it was dangerous to persons handling 
same and to the public. Such negligence was the proximate cause of such fires and 
explosions and the injuries of which Plaintiffs complain.” 

128 U. 8. C. § 2680: “The provisions of this chapter and section 1346 (b) of this title 

shall not apply to— 
_ “(a) Any claim based upon an act or omission of an employee of the Government, exercis- 
ing due care, in the execution of a statute or regulation, whether or not such statute or 
regulation be valid, or based upon the exercise or performance or the failure to exercise 
or perform a discretionary function or duty on the part of a federal agency or an employee 
of the Government, whether or not the discretion involved be abused. * * *” 


64415—55——_5 
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We refer in the margin to appropriate excerpts which, in spite of the Court’s 
reliance on them, we believe support our conclusion in this case.” 

The Government also relies on the body of law developed in the field of 
municipal liability for torts which deal with discretionary, as opposed to minis- 
terial, acts. Whatever the substantiality of this dichotomy, the cases which 
have interpreted it are in hopeless confusion; some have used “discretionary” 
and “ministerial” interchangeably with “proprietary” and “governmental,” 
while others have rather uncritically borrowed the same terminology from the 
law of mandamus.“ But even cases cited by the Government hold that, although 
the municipality may not be held for its decision to undertake a project, it is 
liable for negligent execution or upkeep.™ 

We think that the statutory language, the reliable legislative history, and the 
common-sense basis of the rule regarding municipalities, all point to a useful and 
proper distinction preserved by the statute other than that urged by the Govern- 
ment. When an official exerts governmental authority in a manner which legally 
binds one or many, he is acting in a way in which no private person could. Such 
activities do and are designed to affect, often deleteriously, the affairs of indi- 
viduals, but courts have long recognized the public policy that such official shall 
be controlled solely by the statutory or administrative mandate and not by the 
added threat of private damage suits. For example, the Attorney General will 
not be liable for false arrest in circumstances where a private person performing 
the same act would be liable,” and such cases could be multiplied.” The official’s 
act might inflict just as great an injury and might be just as wrong as that of 
the private person, but the official is not answerable. The exception clause of the 
Tort Claims Act protects the public treasury where the common law would protect 
the purse of the acting public official. 

But many acts of government officials deal only with the housekeeping side of 
federal activities. The Government, as landowner, as manufacturer, as shipper, 
as warehouseman, as shipowner and operator, is carrying on activities indis- 
tinguishable from those performed by private persons. In this area, there is no 
good reason to stretch the legislative text to immunize the Government or its 
officers from responsibility for their acts, if done without appropriate care for 
the safety of others. Many official decisions even in this area may involve a nice 
balancing of various considerations, but this is the same kind of balancing which 
citizens do at their peril and we think it is not within the exception of the statute. 

The Government’s negligence here was not in policy decisions of a regulatory 
or governmental nature, but involved actions akin to those of a private manufac- 
turer, contractor, or shipper. Reading the discretionary exception as we do, in 
a way both workable and faithful to legislative intent, we would hold that the 
Government was liable under these circumstances. Surely a statute so long 
debated was meant to embrace more than traffic accidents. If not, the ancient 
and discredited doctrine that “The King can do no wrong” has not been uprooted ; 
it has merely been amended to read, “The King can do only little wrongs.” 


Senator Dantev. Just this one final question, then. At least we 
are in agreement that only 3 of the 6 judges rejected the bulk, that 
only 3, even on your view, if we take your view that they rejected all 
of them or if we take the Supreme Court’s view, that they rejected 


only the bulk of them—at least only 3 of the 6 judges did that. 
Mr. Lirrin. That is correct. 





See n. 21 of the Court’s opinion. We believe that this oft-repeated paragraph appear- 
ing in the House Reports shows quite plainly that what was meant is that type of discretion 
which government agencies exercise in reculating private individuals. The majority chooses 
instead to fix an amorphous, all-inclusive meaning to the word, and then to delimit the 
exception not by whether an act was discretionary but by who exercised the discretion. 
The statute itself contains not the vaguest intimation of such a test which leaves actionable 
onlv the misconduct of file clerks and truck drivers. 

18 See Patterson, Ministerial and Disecretionary Official Acts. 20 Mich. L. Rev. 848. 

“uF. g., Keely v. Portland, 100 Me. 260. 262, 61 A. 180, 183; Cumberland v. Turney, 
177 Mad. 297, 311, 9 A. 24 561, 567: Gallagher yv. Tipton, 133 Mo. App. 557, 113 S. W. 674. 

15 Greanire v. Biddle, 177 F. 2d 579. 

16 Spalding v. Vilas, 161 U. S. 483 (Postmaster General) ; Wilkes v. Dinaman, 7 How. 89 
(officer of Marine Corns) : Otis v. Wetkins. 9 Cranch 339 (Denutv Collector of Customs) ; 
Yaselli v. Goff, 12 F. 2d 396, aff'd 275 U. S. 503 (Special Assistant to the Attorney Gen- 


eral). The overwhelming weight of authority in the states is to the same effect. See 42 
Am. Jur. § 257. 
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Senator Danret. And we can see what the Supreme Court said 
about it. 

Mr. Lirrrx. The Supreme Court, and I think it is interesting, too, 
to revert to what the Supreme Court said because they said, “therefore 
we take the case as though the findings come to us unimpaired.” 

Senator Danteu. That is right. 

Mr, Litrin. That is just for the purposes of argument, just argu- 
uendo. That is their word and I am sure the Senator sees it. 

Senator Dantet. That is when they say we are assuming their cor- 
rectness, arguendo. They say in the next sentence in the Court’s opin- 
ion, “even assuming their correctness, arguendo,” that is, the correct- 
ness of the findings of the trial court, “it is our judgment that they do 
not establish a case within the act.” That is, the Tort Claims Act, be- 
cause they go on to say they are based on discretionary functions of 
the Federal officials and that therefore the district court did not have 
jurisdiction of the case. Right? 

Mr. Lirrrin. That is correct. But I wanted to—if they did not say 
there, they said that we accept them only for the purpose of argument. 
They did not say we assume them to be true. 

Senator Dantet. We assume their correctness arguendo. The main 
thing I am driving at is this: The Supreme Court of the United States 
did not hold that the findings of the trial court were erroneous, did it? 

Mr. Lirrrn. That is correct. But in the course of its opinion—— 

Senator Jonnsron. And it was not reversed on that ground? 

Mr. Lirrtn. That is correct. 

Senator Jonnston. It was reversed on another ground. 

Mr. Lrrrtn. That is correct. But in its holding that this exemption 
applied, it had to mark out the areas which it “vegarded as coming 
within the exemption. So we must assume that it rejected any findings 
of negligence that were not within the area that it described and it did 
spell out in its opinion the things that it held, the discretionary func- 
tion, exemption applied to. But before getting to that, in connection 
with its statement that it was assuming just for the purpose of argu- 
ment that the findings were correct, it says, referring to the findings of 
the district court, that they were characterized as profuse, prolific, and 
sweeping. We agree. 

Then it goes on and this is a footnote explaining the same assump- 
tion. In this particular case, and I think this is most significant, that 
they did say this, even though they were deciding the question on a 
question of law in this partic ular case, no proper review could be exer- 
cised by taking the fact findings of negligence and the opinion puts 
the word “fact” and “negligence” in quotes. 

No proper review could be exercised by taking the fact findings of 
negligence at face value. In other words, the ‘Supr eme Court said, 
we say this, but you could not review this case by assuming those find- 
ings to be true. 

Now, that is what it has said generally. 

In another part of the opinion, and this is in the majority opinion, 
it has this statement: The entirety of the evidence compels the view 
that FGAN, the fertilizer involved here, was a material that former 

experience showed could be handled safely in the manner it was 
handled here. Even now, no one has suggested that ignition of FGAN 
was anything but a complex result of interacting forces, of mass, heat, 
pressure, and composition. So we have in the Supreme Court opinion, 
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and this is on page 42 if you are following it, Senator, the statement 
that from the experience on which the Government relied, showed that 
this very material could be handled safely in the manner it was handled 
here. That is the essence of negigence, not by getting 20-20 hindsight 
and reasoning back from the fact that there was an explosion, that 
somebody must have been negligent. You find out what the people 
knew or should have known, reasonably, at the time they made their 
decisions, on that fact, basic fact, the Supreme Court does say that 
former experience showed that this material could be handled safely in 
the manner it was handled here. 

Senator Butter. Is there not evidence to show that even though it 
could not have been handled safely, the Government was nevertheless 
going to handle it that way to carry out this foreign-aid program ? 

Mr. Lrrrry. I do not believe that is correct. 

Senator Butter. Is that not true on the second ship that blew up in 
France after this Texas City disaster 

Mr. Lirrty. All I know about that is that there was another explo- 
sion. I know that there was some underground detonation. 

Mr. Woon. Of the same commodity, of the same type of material 
that was shipped out of Texas City, Tex., that blew up in France—be 
fair with the Senator when he asks you that. 

Mr. Lirrry. If you say there was another explosion, we have never, 
no one has ever denied that we have had another explosion. 

Senator Butter. We all know there was another explosion. The 
point I am talking to is this: it is to be gathered from these opinions of 
the court that irrespective of the risk the Government was going to 
handle this material in the way it did handle it to carry this program 
out. Isthere any evidence to that effect in this case ? 

Mr. Lirrtn. I don’t believe there is, sir. I don’t believe that that 
is in it. I believe that the TVA made very extensive studies in 1943. 

Senator Butter. You do not believe the evidence in this case shows 
the Government took a calculated risk in manufacturing this material 
in the way it was manfactured and shipping it in the way it was 
shipped in order to carry out a foreign-aid program ? 

Mr. Litrtn. I do not believe that is correct. I believe the Govern- 
ment was not negligent and I would like to put my finger on at least 
some of the major claims of negligence that are made here. 

I think the record makes absolutely clear that the charges of negli- 
gence were just a general atmospheric type and when analyzed they 
Just do not stand up. 

Senator Jounsron. You will, though, admit that was a dangerous 
material ? 

Mr. Lirrin. Yes. 

Senator Jomnstron. You will also admit that they were not taking 
all the precautions or precautionary steps they should have taken? 

Mr. Lirrin. That I do not believe is correct, Senator. 

Senator Jounston. What? 

Mr. Lirrtn. I do not believe it is correct that they did not take all 
the precautionary steps that they should have taken. That is, that 
the Government didn’t. 

Senator Jounston. Did they label it? Did they notify the people 
who were handling it in any instance that this was dangerous mate- 
rial? And is it not true, if they had labeled it, that it was dangerous 
material, that it would have been handled different and would have 
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cost them more to handle it because they would have had to handle it 
more carefully? Is that not true? 

Mr. Lirrin. I think those are basically baseless charges; that’s true. 

Senator Burter. Is it true that the coaging they put on it to hold 
it together made it a dangerous explosive 4 

Mr. Lirrix. I believe the evidence shows that is not correct. 

I would like to, if the committee wants to try the question of negli- 
gence, I believe on all these things the record is quite clear. For ex- 
ample, on the coating, on this coating, it has been sinivaled that this 
was something new Which was put in and they talk about it was used 
in an explosive patent and that it shows that it was explosive. The 
fact is this coated ammonium nitrate was not new. 

Senator Jounston. Who was making this material ? 

Mr. Lirrrx. Which ? 

Senator Jomunston. That you were shipping, the fertilizer. 

Mr. Lirrixn. The Emergency Export Corp. was making the mate- 
rial for the Government. 

Mr. Woop. Under Government orders ? 

Mr. Lireix. Under Government contract. 

Mr. Woop. Certainly. 

Mr. L ITFIN, No question about that. But the Emergency Export 
Co., and it has been argued that that was just a dummy corporation, 
it was a wholly owned company of Spencer Chemical Co. which was 
«u commercial manufacturer of this very commodity, and the Govern- 
ment in the conventional cost-plus contract, us ing the know-how of 
private manufacturers—it did so often—got these private manufac- 
turers to operate its plant and manufacture this. 

But if Lmay get to the coating whith has been blown up- 

Senator Jomnsron. It did turn out to be very dangerous material, 
did it not ? 

Mr. Lirrin. We had an explosion. 

Senator Jomnsron. That’s correct. It cost many lives and much 
property, is that not right ? 

Mr. Lrrrrn. That is correct, Senator. 

Senator Jounsron. It was all because of the dangerous material, is 
that not right ? 

Mr. Lrrrin. I do not think that the evidence established that. 

Senator Jonnston. What else caused the explosion ? 

Mr. Lirrrx. There may have been negligence in the storage of mate- 
rial; there may have been negligence in the w ay the fire was fought. 
Senator Jounsron. And in the stowage of the material? If they 
had been warned as they should have been warned of this d: angerous 
material, would it not have been stowed differently? And ‘would 

there not have been the proper ventilation between the holds ? 

Mr. Lirrrn. I would like an opportunity to discuss that because I 
think there is a lot of misinformation on that. 

Now, it has been stated, it has been stated here, and I might say at 
this point the problem of what people knew about what was being car- 
ried is one that has been argued at some length and because of that 
we had asked the FBI that had been active in this case—w > asked the 
FBI just on the basis of its familiarity with the case, to write a report, 
disinterested, objective, just state the facts for the help of any com- 
mittee that might be looking into the matter with respect to the knowl- 
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edge that was generally available with respect to ammonium nitrate 
and the notice that people had of what was being shipped and what its 
characteristics were. 

I have both a copy. of ouf memorandum, Mr. Berger’s memorandum, 
to Mr. J. Edgar Hoover, and his reply with this report which I would 
like to 

Mr. Woop. The FBI reports on the amount of damages. Have you 
got them with you ? 

Mr. Lirrin. No, we don’t have that. 

Senator Jounston. Have you the complete report of the FBI or 
do you have a broken down report that they made to you summing 
up what they found ? 

Mr. Lirrin. I have here a summary of a report that was just pre- 
pared based on the 

Senator Jounsron. What that was based on, you don’t have all the 
hearsay and everything that they talked to, every man in the record 
there, do you? 

Mr. Lirriy. No, we do not have it in this report. 

Senator Jounston. Now, the system that the FBI have in gather- 
ing o data and information of that kind 

Mr. Lrrrrx. W ell, I can submit this. 

Mr. Woop. Have you the summary in relation to what the Senator 
said, have you the summary of the reports of the FBI? 

Mr. Lirrin. I do not. 

Mr. Woop. You do not. Why haven’t you? They are available. 

Mr. Lirrin. I have no occasion to have any summary. 

Senator Jounston. Whois that summary by ? 

Mr. Lirrin. This memorandum was submitted to us by J. Edgar 
Hoover, Director of the FBI, with covering memorandum attaching 
this report. 

Senator Jounsron. Pointing out your strong points for the Gov- 
ernment, is that not true / 

Mr. Lirrin. I do not believe that; that was not the purpose. 

Senator Jounston. In other words, you are representing the Gov- 
ernment, are you not ? 

Mr. Lirrix. We asked the Bureau to just prepare a report on the 
basis of their information. 

Senator Jounston. But you were defending the Government in the 
case ? 

Mr. Lirrin. That is correct. 

Senator Jounston. You asked him to inform you, to get up your 
evidence to defend the Government with ? 

Mr. Lirrin. No, this report has just been compiled for congressional 
hearings. 

Senator Jounston. But you are still representing the Government 
the same way, are you not? 

Mr. Lirrry. I think now we are all representing the taxpayers in a 
sense because we do not have any litigation here any more. 

Senator Jounston. The object of this bill before the committee is 
to see what to do in regard to this particular situation, whether to pay 
it or not to pay it and you are here in opposition to the payment of it, 
is that not true? 

Mr. Lrrrin. That is correct. But we regard that as just service 
to the taxpayer. 
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Senator Jounston. That is what this evidence was gotten up here 
for, then, the information ? 

Mr. Lirrin. We sent a memorandum without any discussions to Mr. 
Hoover and that is attached, too, and this report was prepared in 
response to that. But I can discuss the evidence with or without that 
report, 

ma he Jonnston. In other words, that is in your part gotten up 
by J. Edgar Hoover for you to present without giving us a chance 
(o cross-examine or anything else in regard to it. 

Mr. Lirrin. That was not the purpose. 

Senator Jonnsron. That is what it amounts to, though, does it not? 

Mr. Lirrinx. I do not think it amounts to that because I know the 
circumstances under which the report was requested and was pre- 
pared and those are not the circumstances. 

Senator Dantev. During the trial, by court order wasn’t the FBI 
report as to the causation “of the dam: iges and the dangerous nature 
of the product, put into the record ¢ 

Mr. Lirrin. FBI reports were submitted to the judge at his request. 
[ am sure it related to that and it contained all kinds of statements of 

all the people interviewed, hearsay statements, statements of what 
other people told the people who were being interviewed, and whether 
there was evidence in there that some people would think would be 
evidence of negligence, I don’t know. I am not prepared to say. But 
on the 2 points that have been mentioned here, 1, on the coating, and 2 
on the notice, with respect to the notice, these bags of fertilizer, all 
stated clearly on them that they were ammonium nitrate. I don’t 
think there is any point in getting into any argument as to whether 
that fertilizer in larger letters or same size letters—there can’t be any 
question, and this is in the record, and it is in the Supreme Court 
opinion, that the ammonium nitrate appeared in very sizable letters. 
It wasn’t fine print on the bottom or on the back. They were words 
that anybody who came within 5 or 10 feet of the bag could see. So 
that everybody knew that they were carrying ammonium nitrate. 

Now, ammonium nitrate, under both the ICC regulations and under 
the Coast Guard regulations, is classified as a dangerous material. 
Now, there are many kinds of dangerous material, including explo- 
sives, and several classes of explosives. This was not classified as an 
explosive but as a dangerous material because it was an oxidizing 
material, meaning that in the process of chemical decomposition, it 
would give off oxygen and therefore present a fire hazard. That is 
why it is a dangerous material, one of the reasons. This was in the 
ICC regulations. It was in the Coast Guard regulations. ‘The Coast 
Guard regulations went even further and spelled out some of the pos- 
sibilities of explosion under unusual conditions of heat and spelled 
out the fire hazard. 

Now, both these regulations provide for the manner of marking and 
inbeling this commodity. 

Senator Burier. You are addressing yourself to the bulk com- 
modity. Does the statement you are making refer likewise to the 
coated commodity ¢ 

Mr. Lirrin. Yes, it applies. 

Senator Burier. It is not made more explosive by reason of the 
compactness of the article ? 
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Mr. Lirrin. I believe not, sir. Well, put it this way: what I have 
caid applies to both coated and uncoated ammonium nitrate fertilizer. 

Now, to finish, I will come back to the coating in a minute, if I am 
permitted to finish this thought: that everyone knew that they were 
carrying ammonium nitrate. Everyone was charged with knowledge 
of what the characteristics were. 

Mr. Woop. You mean transportation facilities, the interstate com- 
merce facilities knew that ? 

Mr. Livery. Everyone knew that; yes, sir. 

Mr. Woop. They knew that this was explosive in character 4 

Mr. Larery. They knew this was ammonium nitrate which is a 
dangerous commodity. 

Mr. Woop. And they labeled it as such ? 

Mr. Lirrin. It was labeled ammonium nitrate. 

Mr. Woop. The stevedores and all the people who handled this, the 
railway carriers, knew that they were handling potential dynamite ? 
iid they know that ! 

Mr. Lirrin. I don’t think they did know. 

Mr. Woop. No, they didn’t know it; did they ¢ 

Mr. Lirrrix. Because I don’t think that is the fact. 

Mr. Woop. Did they know it? Is it not a point in fact that they 
carried this dynamite under a lower level of tariff rates and handled 
it at the stevedore level as they would cement ¢ 

Mr. Lirrtn. I would like to discuss that, too. 

Mr. Woop. That goes to the point of the negligence. 

Senator Jounsron. Let us boil it down to this. If you had known 
then what you know now, would you have handled it in the same way 4 

Mr. Woop. No. 

Mr. Lirrin. The facts are, Senator, that right today you are pro- 
hibited from shipping ammonium nitrate as an explosive / 

Mr. Woop. Certainly. 

Mr. Lirrrin. Ammonium nitrate cannot be shipped today by railroad 
or by water transportation as an explosive. It 1s still shipped as an 
oxidizing material. And to finish the thought that I had before, the 
Government shipped this material in precisely the way required by the 
ICC regulations. 

Now, that was as far as the Government’s obligation went. The 
marking, you will notice, all marking, all labeling, whatever was done 
was done in accordance with the ICC regulations; and this the Supreme 
Court found. That is why these charges that here we were sending a 
dangerous explosive and we did not tell anybody are completely false. 
They are at variance with the holding of the Supreme Court. © 

Senator Burrer. Did the Supreme Court of the United States find 
that there was in this case, that negligence existed in this case but that 
the Government was excused from liability because at the time it was 
performing a governmental function ? 

Mr. Lrrrin. No, it did not find that. It held that we will treat the 
case as though there were negligence and then a footnote said, you 
just cannot accept the findings of the district court at face value. 

Senator Burier. That is what you were reading when I came in. 

Mr. Lirrty. That is correct, sir. 

Senator Butter. You were addressing yourself to the point that the 
Court did not as a matter of fact find that there was negligence. 
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Mr. Lirrtn. That is absolutely clear; there is no question but that 
they did not find that. They said, well, for the purposes of our legal 
discussion, we will treat the case as though the findings of negligence 
stand unimpaired. 

Mr. Woop. Is there anything in the Government’s case to contradict 
that? Is there in the Government’s case anything to contradict the 
fact that the Government through its agents were negligent / 

Mr. Lirrin. Sure; the whole record. 

Mr. Woop. Record! And the finding of the Court amounts to 
nothing / 

Mr. Lirrin. I believe the finding of the district court was com- 
pletely discredited by the appellate courts. 

Senator Danret. Mr. Chairman, we offer for the record in connec- 
tion with the handling of the material today the amended order of the 
Coast Guard concerning this material so it will show exactly how this 
material is presently handled. 

This is from the Federal Register, Saturday, August 9, 1947, page 
5425, title 46. Shipping , chapter I, Coast Guard inspection and navi- 
gation; subchapter (n), explosives or other dangerous articles or sub- 
stances and combustible liquids on board vessels. 

May that be incorporated in the record at this point / 

Senator Jounstron. That may be done. 

(The quotation referred to is as follows :) 


[Federal Register, August 9, 1947, p. 5425] 
TITLE 46—SHIPPING 
CHAPTER I—CoOAST GUARD: INSPECTION AND NAVIGATION 


SUBCHAPTER N—EXPLOSIVES OR OTHER DANGEROUS ARTICLES OR SUBSTANCES, 
AND COMBUSTIBLE LIQUIDS ON BoARD VESSELS 


[CGFR 47-40] 


Part 146—Transportation or Storage of Explosives or Other Dangerous Articles 
or Substances, and Combustible Liquids on Board Vessels 


AMMONIUM NITRATE 


By virtue of the authority vested in me by R. 8. 4472, as amended (46 U. S.C. 
170), and section 101 of Reorganization Plan No. 3 of 1946 (11 F. R. 7875), I tind 
that an emergency exists and the following amendment to the regulations govern- 
ing explosives or other dangerous articles on board vessels shall be made effective 
on the date of publication of this document in the Federal Register. This amend- 
ment to regulations governing the transportation of explosives or other dangerons 
articles on board vessels is published without prior general notice of its proposed 
issuance for the reason that notice, public rule making procedure and effective 
date requirements in connection therewith are hereby found to be impracticable 
and contrary to the public interest. This extreme emergency is due to the 
dangerous character of ammonium nitrate as evidenced by the two ships which 
exploded at Texas City and the nitrate fertilizer cargo on board. 

Part 146 is amended by the addition of the following section : 

§ 146.22-9 Authorization to load or discharge ammonium nitrate. (a) Ship- 
ments of ammonium nitrate or ammonium nitrate fertilizer in amounts exceeding 
500 pounds shall not be laden on or discharged from any vessel at any point or 
place in the United States, its territories or possessions, not including the Panama 
Canal Zone, until authorization for such loading or discharging has been obtained 
by the owner, agent, charterer, master, or person in charge of the vessel from 
the District Commander or other officer of the Coast Guard designated by the 
Commandant of the Coast Guard for such purpose. 
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(b) Before such permit is issued the District Commander shall ascertain where 
it is proposed to load or unload the ammonium nitrate or ammonium nitrate fer- 
tilizer. If the District Commander finds that the proposed facility at which the 
vessel is to load or unload is in a congested area of the port, he shall withhold 
the issuance of a permit until the vessel secures the use of a facility in an area 
so remotely situated from populous centers that in the event of fire or explosion, 
loss of lives and property may be minimized. When the District Commander 
finds that the proposed facility is in a remote area, he is directed to make the use 
of such a facility a condition of the permit. The District Commander shall in 
the issuance of the permit observe the provision of § 146.01-12. (R. 8S. 4472, as 
amended; 46 U. 8S. C. 170; sec. 101, Reorganization Plan No. 3 of 1946, 11 F. R. 
T7875. ) 

Dated : August 6, 1947. 

[Seal] J. F. FARLEy, 

Admiral, U. S. Coast Guard, 
Commandant. 
[F. R. Doc. 47-7465 ; Filed, Aug. 8, 1947; 8:45 a. m.] 


Senator Jounstron. Your object in introducing that is to show that 
they saw that they had made the grave error by not labeling it properly 
and shipping it under strict regulations? 

Senator Danret. Not only that. Mr. Chairman, but we will follow 
up with evidence that the Coast Guard knew it beforehand and issued 
the warning and that the calculated risk was taken by the Government 
in spite of the Coast Guard w arnings. The Government had already 
been war _ by Coast Guard offici als before the explosions. 

Also, as I understand it, this particular type of ammonium nitrate 
is no longer made for fertilizer uses. It that not true? 

Mr. Lirrry. I am not sure that that is correct, sir. I believe they 
were working on some kind of another method which may have had 
advantages from other points of view. 

Senator Danrex. The President’s Inter-Agency Committee in their 
report on this matter, as I understand it, said, and I am quoting now 
from the Record: 

This type of material is no longer made for fertilizer use but organic, coated 
ammonium nitrate is still made in smaller amounts for special uses such as the 
manufacture of dynamite. 

Is that not correct? 

Mr. Lirrin. I am sure it is. But there again, there has never been 
any question that ammonium nitrate,has been an ingredient of dyna- 
mite, but it is only in combination with other substances that will make 
it explode. This has been a matter of common knowledge in the indus- 
try for many years. 

Senator Burier. Other substances or other conditions, including 
stowage. 

Mr. Lirrry. Ammonium nitrate is very difficult to explode. This is 
a matter of scientific fact. It is only when you introduce sensitizing 
agents that it can be made to explode and you get the most unusual con- 
ditions. They tried, even with the benefit of hindsight, to conduct 
many experiments after the event and they still had “great difficulty 
in getting this to explode. But if we look at the matter now not with 
the: advantage of hindsight but from the knowledge that was available 
and the requirements that obtained at the time of shipment, I have this 
from the Supreme Court’s opinion, that the plan, this relates to ship- 
ping, had been prepared in this regard by the transportation officers 
of the Director’s Office. This decision in the matter was dictated by 
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the ICC regulations. Then they go on to say that labeling it as any- 
thing but oxidizing material was not required. Indeed, was probably 
forbidden. 

The claim here has been that they should have labeled it as an explo- 
sive and with respect to the modification, Senator, I say that today it 
is a violation of law to label this as an explosive. It still must be han- 
dled as oxidizing material. 

Senator Danten. Was it labeled as oxidizing material on these bags 
in which it was packed at the time of the explosion ? 

Mr. Lirrin. It described it as ammonium nitrate which in the reg- 
ulations state that that is an oxidizing material and that was all that 
was required. 

Mr. Woop. Is it not true, Mr. Litfin, that the material that was 
shipped there by the Government was shipped there as innocent ma- 
terial? Isthat not true? Like cement, like a bag of grits? 

Mr. Lirrin. That is one of the completely unfounded charges made 
throughout this case and I believe, sir-—— 

Mr. Woop. What was it shipped as? 

Mr. Lirrixn. As ammonium nitrate; fertilizer. 

Mr. Woop. As ammonium nitrate. Was the shipper advised of its 
combustible character ¢ 

Mr. Lirrin. The shipper is charged with notice by the ICC regula- 
tions. 

Mr. Woop. Were they charged in this case with the fact that what 
they shipped was combustible ? 

Mr. Lirrin. The Coast Guard regulations do describe and so do 
ICC regulations describe this as a fire hazard. 

Mr. Woop. Hadn’t there been notice for years previous to this ex- 
plosion, of the fact that the material that they there shipped, at this 
time, was combustible? Hadn’t it been known? 

Mr. Lirrin. It had been known that it was oxidizing material and 
a potential fire hazard. 

Mr. Woop. Shipped as an ordinary commodity, like cement or grits 
or corn meal ? 

Mr. Lrrrin. It wasn’t shipped that way. It was handled 

Mr. Woop. What was the ratio of tariff shipments on it ? 

Senator Jounsron. It was handled in that manner and put in this 
shipment in that manner. 

Mr. Lirrin. I don’t know whether it was handled or put in the ship 
in that manner. I do know that everybody who handled it knew 
it was ammonium nitrate, 

Mr. Woop. Don’t you know as a matter of fact that the stevedores 
who handled that handled it as grits or cement at a rate of $2.35 an 
hour ? 

Mr. Lirrin. The ratemaking has nothing whatever to do with that. 

Mr. Woop. Except that of the material character of the shipment. 
But don’t you know that it was handled as an ordinary commodity 
of commerce? 

Mr. Lirriy. Frankly, the claimants have blown both hot and cold 
on this. 

Mr. Woop. Never mind what the claimants contend. What do you 
contend about it ? 

Mr. Lirrin. We don’t know precisely how they handled it there. 
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Mr. Woop. You know it was handle@as an ordinary commodity of 
commerce, such as cement, a bag of cement or a bag of corn meal. 

Mr. Lirrin. They may have handled it that w ay. 

Mr. Woop. Not may.have. What was it handled as? 

Mr. Litrin. If they did, they were violating the law. 

Mr. Woop. Not that, you know what was, what it was handled as. 
You don’t have to fence with me. 

Mr. Lirrry. I am not fencing. 

Mr. Woop. You know what it was handled as, as an ordinary com- 
modity of commerce. 

Mr. Lirrtx. As ammonium nitrate fertilizer. 

Mr. Woop. As an ordinary bag of cement, at the same rate. 

Mr. Lirrin. The rates 

Mr. Woop. What would have been the rate if it had been a com- 
bustible material like it happened to be ? 

Mr. Larrin. The rates—a charge has been made here that the Gov- 
ernment sought to get low rates by labeling it fertilizer to get low 
rates. The record contradicts that. 

Senator Jounsron. We are not arguing that. 

Mr. Woop. The point is that they got low rates by virtue of the fact 
that it was classified as an ordinary noncombustible material. 

Mr. Lirrin. I don’t think that. 

Mr. Woop. What is correct, then / 

Mr. Lirrty. I think it got the rate which is applicable to fertilizer 
because it was fertilizer. 

Mr. Woop. Notwithstanding the fact that it was combustible. 

Mr. Lirrin. Notwithstanding the fact, and railroads and rate- 
making bodies knew it was an oxidizing material and there was con- 
siderable controversy, but not with the Government but with private 
shippers and manufacturers as to what rate should apply. 

Mr. Woop. Where, my friend, did the controversy arise? Did 
‘ise after it was shipped or prior to the shipment ? 

Mr. Lirrin. Long before it was shipped. 

Mr. Woop. Long before ? 

Mr. Lirrin. Surely. 

Mr. Woop. And as a result of that controversy, long before it was 
shipped, the Government then knew that the material was of a com- 
bustible character. 

Mr. Lirrtn. Knew what? 

Mr. Woop. Long before it was shipped, the Government then knew 
of the combustible character of this material that it was shipping— 
Jong before that ? 

Mr. Lirrix. I am afraid I don’t understand the question. 

Mr. Woop. I will state it another way. The Government knew long 
beforehand, long before it shipped this combustible material that it 
was combustible, that it was dangerous, and yet notwithstanding that 
knowledge, it shipped it as ordinary fertilizer, like you would ship 
corn meal. 

Mr. Lirrin. That is not correct. 

Mr. Woop. You answer it. 

Mr. Lirrix. The Government knew at all times that this was am- 
monium nitrate fertilizer. It told everybody that it was ammonium 
fertilizer—anybody that had anything to do with it. Everybody 
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knew it Was ammonium nitrate fertilizer—the shipper. the purchasers, 
the ocean carriers, the warehousemen, the stevedores, stevedoring com- 
panies, all knew that this was an oxidizing material and they all knew 
that oxidizing material presents fire h: wards, 

Mr. Woop. Then why, after this explosion occurred, why after that 
did the Government thereafter declassify this material and cl: assify it 
as dangerous’ For shipping purposes ? 

Mr. Lavery. It did not ch: ange the classification at all. 

Mr. Woop. They did not ¢ 

Mr. Larrix. They changed the method of handling it. It is still 
classified as an oxidizing material which is what it alw: ays has been 
classified ahd what they did was they changed, had more restrictive 
regulations with respect to how it was to be handled as an oxidizing 
material and I think they also required a label which they had not re- 
quired before, still a label for oxidizing material. But this was a pre- 
caution taken born out of experience, and it was after the event but it 
is still important, although it is claimed here, and it has been assumed 
here that it should be labeled as an explosive: that it is a violation of 
the regulations today to label this as explosive and to try to transport 
it as an explosive. 

Mr. Woop. I want to ask you one question. Is it the present view 
of the Department of Justice, that notwithstanding the two House 
committee reports, and the findings of the Senate committee, Ju- 
diciary Committee, that the Government was responsible for this ac- 
cident that happened at Texas City, is it still your view that the Gov- 
ernment is not negligent and responsible / 

Mr. Livrrn. Well, I have the greatest respect for the deliberations 
and the conclusions of congressional committees. 

Mr. Woop. Never mind that. What are your views’ 

Mr. Liirin. I will state my view. I will state, too, i it in prepara- 
tion of this case for the Supreme Court that I spent approximately 5 
months reading every page of the record in this case and it is my own 
conclusion based upon my reading of all the facts that the Govern- 
ment was not negligent here. I find myself in disagreement with the 
conclusions you have expressed . 

Mr. Woop. That is under view of the Federal Tort Acts as now 
enacted 4 

Mr. Lirrix. No, we argued at considerable length and our belief is 
devoted to the question of whether or not the question was negligence 
and that is that the argument was that the Government was not neg- 
ligent here. And I must differ with the conclusions of the committee 
based upon very extensive and intensive reading of evidence. 

Mr. Woop. Then you concur in the articles in the papers by Mr. Jack 
Steel and the editorial based upon that article, in the Washington 
Daily News respecting the Govenment’s liability in this case. 

Mr. Livrin. 1 think I have read them, I can’t say that I recall. 

Mr. Woop. Your attention was called to that. 

Mr. Lirrin. I read the newspapers. 

Mr. Woop. You didn’t do anything to correct that erroneous con- 
tention, you did nothing ? 

Mr. Lrrrtx. I do not know what erroneous contention you are re- 
ferring to. 
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Mr. Woop. I am referring to the erroneous contention that 2 com- 
mittees of the c ongress, the House and the 1 of the Senate have held 
that this was a moral responsibility on the part of the Government 
and that the Department of Justice had done nothing to correct that 
erroneous impression created by those 2 articles. 

Mr. Lirrtn. I think the Government believes that there should be no 
payment to insurance companies. So I do not believe that we find 

Mr. Woop. Don’t you feel that the Department of Justice has some 
moral responsibility for the truth of the situation 4 

Mr. Lirrrn. I am trying to present the truth here as I see it. 

Mr. Woop. In doing so you have done nothing in regard to that. 

Senator Jounston. Let the witness go ahead and finish his 
statement. 

Mr. Lirrry. So, on the question of how this was labeled, what no- 
tice was given, what was known and should have been known, I say 
that the regulations of the ICC and the Coast Guard were complied 
with precisely, there would have been a violation of law to have tried 
to do anything different. So, you certainly can’t predicate negligence 
on compliance with the law that everyone was required to comply 
with. 

Now, getting back to the coating, many tests, studies, experiments 
were made with respect to ammonium nitrate fertilizer. That is 
the coated material and the uncoated material, and the conclusion of 
all the bodies, the Bureau of Explosives and the Association of Ameri- 

can Railroads, which acts as an advisory body to the ICC, reached 
the conclusion that it presented essentially the same hazards as 
straight ammonium nitrate and should be handled the same as un- 
coated ammonium nitrate. 

I believe that the regulations today will treat the coated and the 
uncoated material exactly the same way for transportation purposes. 

Now, a good deal, one of the points that has been raised, that the 
coating transformed this ammonium nitrate into this dangerous ex- 
plosive and that this was something new. I have indicated that none 
of the official bodies or the unofficial bodies, that includes the insurance 
underwriters who have dealt with this, believe that coated ammonium 
nitrate should be handled any differently from uncoated. I believe 
that even though new regulations that you referred to treat both 
coated and uncoated alike, the fact is that the only novelty, the only 
thing new about coated ammonium nitrate was its use as fertilizer. 
Coated ammonium nitrate has been in use in the 30 years when this 
product was used by the Government. The record showings, and our 
statement which I would like to be able to submit, will show that it 
has been used satisfactorily and the Government received advice that 
this presented no special hazard at all. So the charge that this was 
something new is completely incorrect. That coated ammonium ni- 
trate was used in industry and has been shipped generally for 30 
years before the Government had done this. 

Mr. Woop. Isn’t your statement to that effect contrary to the find- 
ings of the trial court, contrary to the decisions of three judges of the 
appellate court in the Fifth Circuit and contrary to the admitted 
opinion of the Supreme Court of the United States? Isn’t your state- 
ment there contrary to that ? 
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Mr. Lirrin. I would place a different interpretation on the opinions 
of the court of appeals and the Supreme Court ? 

Mr. Woop. You can say yes or no. 

Mr. Lirrrn. My answer is no, it is not correct. 

Mr. Woop. Then you deny the effect of the trial court’s opinion, 
the opinion of the three judges of the circuit court of appeals and 
the Supreme Court of the United States when it says that we admit 
negligence, we admit wrong doing on the part of the Government and 
you still content that is not an admitted fact ? 

Mr. Lirrin. I read those opinions, all except the district court 
opinions, definitely. 

Mr. Woop. Have you studied them ? 

Mr. Lirrin. I have studied them very carefully. 

Mr. Woop. In your study of those have you concluded that the 
only escapes for the Government’s responsibility was on 2680 or 
2880 of the ag 

Mr. Lrrrin. I do not. 

Mr. p oop. What is your defense ? 

Mr. Lirrin. We won the case in the Supreme Court on that ground. 

Mr. Woop. Yes. 

Mr. Lirrin. We argued on both the legal and the factual point. We 
argued that and we also gave the facts. I would say, In the court of 
appeals we did not win on any one ground because you had to have a 
combination of grounds in order to get a majority. 

Mr. Woop. Have you at any time . denied and this is what I want you 
to get, have you at any time denied the admission of the trial court, 
the circuit court of appeals in three of its opinions, and the Supreme 
Court’s decision, the liability of the Government for the man-made 
disaster created? Have you at any time denied that ? 

Mr. Lirrin. We have always denied liability of the Government. 

Mr. Woop. In answer, before this committee, of the two solemn 
reports of the House committees, the Senate Judiciary Committee 
and the House, and the one committee report of the Senate, you still 
maintain that the Government as a matter of negligence is not liable, 
is that still your position / 

Mr. Lirrin. That is still the Department’s position. 

Senator Jounsron. Let him go ahead. 

Senator Danren. May I say, I agree with the chairman. But, Mr. 
Chairman, in all fairness to the witness, I would just like to say that 
the authors of the bill do not contend that the majority of the Supreme 
Court, the 4 members of the Court, the 4 to 3 decision, found the 
Government to be negligent. 

We find we agree as we did a minute ago, that what the Court said 
was that they assumed the correctness of the findings, arguendo, for 
the purpose of going on and saying that even if the ‘Government was 
negligent, under the Tort Claims Act the district court would not have 


jurisdiction. 


It was only the three dissenting judges, Justices Frankfurter, Jack- 
son, and Black, which found the Government negligent. The four said 
we assume the correctness of the findings arguendo. The three dis- 
senters found the Government negligent. 

In fairness, though, to the proponents of this legislation, Mr. Chair- 
man, on the point that the witness made a minute ago, that all the 
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people in private industry had treated this material as being safe and 
that it was all right. I just want to read into the record a statement 
made as a part of a letter from the Du Pont Co., which was introduced 
in the record, this much of it. This is from Du Pont in a letter dated 
May 14, 1944,to Army Ordnance. They say this: 

You will notice in the memorandum that we had a fatal accident at one of 
our plants in which the damage in an evaporating pan detonated. Although we 
are not sure of the cause, it has always been attributed to the presence of 
petroleum which found its way to the evaporating pan. At that time petroleum 
was being used as a coating and lump material was redissolved and reevapo- 
rated. As a result of this occurrence and previous explosions in ammonium 
nitrate plant this company discontinued the coating of ammonium nitrate with 
any organic compound. 

That is in the record at page 21221. 

Mr. Lirrrex. I would like to comment with respect to that. If you 
read that letter carefully, you will understand that they are talking 
about. the danger of introducing this coating in the manufacturing 
process and that that explosion occurred in the manufacturing process. 

That is when this ammonium nitrate is in a liquid form and at a 
very high temperature and no one has ever questioned but that the 
manufacturing operations may be hazardous, But it is just as though 
you would say that because a sawmill which may present certain 
hazards or a steel fabricating plant is a hi wardous operation that a 
piece of lumber or a piece of steel is a dangerous commodity. That 
letter relates to the manufacturing operation and it is because of the 
dangers in the manufacturing operation that that was discontinued. 

3ut we had other letters from Hercules and Trojan which state 
that the coating presented absolutely no problem at all and those 
letters are in the record and with this committee's permission, I would 
like to submit a statement which will have all the details of all the 
records and tests and testimony of experts which I could not hope to 
go into today which deal with that very specific matter that has been 
presented before. 

I think you will find that on a reading that that relates to the man- 
ufacturing process and not to the manufactured product. 

We had the same kind of what we call atmosphere, what I regard 
as atmospheric arguments throughout this case in that we all—in 
that ammoniaum nitrate is a component of the explosive that is used. 
But all the scientific information was that it is very hard to make it 
explode. It is useful because when you get it to explode, it explodes 
with terriffic effect. 

Mr. Woop. Didn’t you have part of that, Mr. Witness? You have, 
prior to that innumerable instances of the fact that this particular 
component was exploded, was of explosive character. 

Mr. Lrrrin. I don’t believe— 

Mr. Woop. Beginning in 1917, on through the reeord—— 

Mr. Lirrtn. I don’t believe there is any evidence that this partic- 
ular coating had presented any partic ular hazard. 

Mr. Woop. What is the first time that you have denied that as a 
matter of record in the reports of the two House committees and the 
Senate Judiciary Committee ? 

Mr. Lrrrin. We have been denying that since 1947. 

Mr. Woop. You have been denying liability but have you denied 
the fact ? 
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Mr. Lirrin. Negligence; yes, sir. 

Mr. Woop. Have you denied the fact that this material was explosive 
and ¢ gy orc” in character? Have you done that / 

Mr. Lirrin. We have denied that it is combustible or presents 
unusual hazards in ordinary conditions of transportation. 

Mr. Woop. That is your answer to the two conclusions reached by 
the House Judiciary Subcommittee and the Senate Judiciary Subcom- 
mittee as reiterated by Senator McCarran, who is now dead, in his 
argument on August 19, 1953 ¢ 

Mr. Lirrin. I was present at the hearings before the Senate sub- 
committee. I would like to say that we expressed our agreement with 
the bill that was approved by that committee and which was passed 
by the Senate. 

Mr. Woop. Not the bill, you mean the ultimate justice involved ? 

Mr. Lirrin. Well, we expressed our view. 

Mr. Woop. Has it not always been maintained that it was not an 
emergency ¢ 

Mr. Litrix. That is correct. 

Mr. Woop. Notwithstanding the reports of two committees of Con- 
gress and notwithstanding the report of the Senate Judiciary Com- 
mittee that the Government was responsible, the Department of Justice 
has still maintained that the Government is not, as a matter of fact, 
negligent’? Isthata fact? 

Mr. Lrrrin. That is correct. I would like to add this: That we 
have never presented our views with respect to the facts or the evidence 
quite fully. 

Senator Jounstron. Off the record. 

(Discussion off the record.) 

Mr. Lirrry. In connection with the letter you read, I might point 
out that the Atlas Co., the Lion Oil Co., Spencer Chemical Co., all use 
the same kind of coating for ammonium nitrate fertilizer and the 
Hercules Powder Co. has also used the coating and continued to use 
it except for the California plant because of certain local conditions. 

In connection with the coating, much has been made of the so-called 
Cairn’s explosive patent. Again, in an attempt to create atmosphere 
of great danger, I studied the patent and it is in the record. That is 
a patent which provides a means for coating this material which the 
Government, I believe, used, and although it was originally designed 
for the purpose of coating ammonium nitrate that was used in explo- 
sives, the coating in the patent really has nothing to do with the 
explosive except in this limited way, that the coating for fertilizer or 
other purposes, has the effect of keeping the ammonium nitrate dry. 
If it is not dry, it will kill. If it has moisture in it, it isn’t as good 
for agricultural purposes and when it is combined with other things. 
So ammonium nitrate has a tendency to absorb water and the coating 
is put on to counteract this tendency. And all the patent is, it is a 
patent for keeping the ammonium nitrate dry. It is a method for 
applying this so that the ammonium nitrate would not absorb water. 

Now, why the fact that it was used, how that can be converted to 
saying that this was an explosive patent is more than my imagination 

can understand but I think perhaps having answered questions, I prob- 

ably have covered a good deal of the material that I would have pre- 

sented if I had just gone on without questions, but the essence of our 
64415—55——6 
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points are these: that with respect to the commodity itself, that we 
knew, the great studies that have been made, the characteristics of 
amonium nitrate were known and it was known to be an oxidizing 
material and everybody, just everybody down the line from the Gov- 
ernment plant, the railroad, the warehouseman, the purchaser, the 
manufacturer, the shipper, the stevedores, knew that they were carry- 
ing ammonium nitrate. It was marked on the box. The ocean bills 
of lading all described it. The coating presented no novelty or no 
unusual hazard. 

The Government had acted in this case, adopted the standards of 
private industry and had done everything to produce a product that 
was identical with and transported the thing with all the standards 
of research that private industry and Government industry and other 
technical bodies had described. 

The bagging, the method of shipment, were all in accordance with 
regulations and further, that the Government had nothing to do with 
this fertilizer after it put it on the railroad cars at the plants. After 
that, it had become private fertilizer and I know this is a matter of 
some dispute and here again the Supreme Court decision backs us up 
and says specifically that this was the last point at which the Govern- 
ment had anything physically to do with this fertilizer when it was 
put on those railroad cars at the manufacturing plant. 

The explosion occurred when private interests had owned the ferti- 
lizer, had it stored, had directed how it was to be stored, arranged for 
storage, those private interests described it as oxidizing material, it 
was shown on ocean bills of lading and described it as precisely what 
it was in accordance with the Coast Guard regulations. 

The Coast Guard regulations require the shippers of oxidizing ma- 
terial to tell their employees what it is they are handling. If they 
don’t do it, it was no responsibility of the Government. 

Senator Jounsron. You take the position, then, that you are going 
to do away with all the tort laws that we ever had, the old Jaws that I 
started with has been picked up and somebody threw it on somebody 
else and on and on. You say first the Government stopped there, if 
you started some place, is that your position ? 

Mr. Lrrrin. No; we say that we exercised due care in everything 
that we did and if some negligence came in later, it was not under our 
control. The charge has been made that we had control of this at all 
times. The fact is that Lion Oil Co. that had purchased this from 
the Government had paid the United States, paid the Government for 
the fertilizer after the explosion, Lion Oil Co. had in turn been paid 
by the purchaser and the insurance companies had paid the losses to 
the purchasers of the fertilizer. 


lizer. 
Mr. Woop. May I ask just one final question ? 


Is it the present contention of the Government, first, that there was 
no negligence at all? 

Mr. Lirrin. Absolutely correct. 

Mr. Woop. No. 2: The escape of the Government’s liability is based 
upon 2680 or 2880 of the code where it involves Government discre- 
tion, is that right ? 


Mr. Lrrrin. The basis of the Supreme Court’s decision was—— 


So that everybody knew that this was no longer Government ferti- ° 
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Mr. Woop. And your third objection to this bill is the present pend- 
ing bill, that it gives unlimited jurisdiction to the granting of claims, 
irrespective of negligence for the Government’s liability for claims? 

Mr. Lrrrrn. Our view is that since we believe the Government was 
not negligent, that the bill should not reimburse the insurance com- 
panies for their contract-incurred losses. 

Mr. Woop. You have read, I am sure, the 2 findings of the com- 
mittees of the House of Representatives and the 1 finding of the 
committee of the Senate Judiciary Committee holding that the Gov- 
ernment is liable for this manmade disaster. Is it still your opinion 
as a representative of the Department of Justice that the Government 
is not hable morally for this claim ? 

Mr. Lirriy. We would agree with the bill. We would accept the 
bill regardless of 

Mr. Woop. Not that, the point is there is a moral responsibility on 
the part of the Government ? 

Mr. Lirrin. We believe not. 

Senator Jounsron. Is there any part that you want to insert in the 
record? If so, we will be glad to have it, then you can study it and 
if you want to call him back, you can do so. 

Mr. Litrrn. Well, I would like to have that statement in the record. 

Senator Dantex. I would like to ask one question. Are you posi- 
tive that the Government bills of lading had the words “oxidizing 
material” on them? 

Mr. Woop. No. 

Senator Danret. I am asking the witness. 

Mr. Lirrtn. The ocean bills of lading had “oxidizing material” on 
them. 

Senator Danrex. I am talking about Government bills of lading 
under which this material was shipped from the Government plant. 

Mr. Lirrin. The bills of lading from the Nebraska plant, I believe, 
called this ammonium nitrate fertilizer. The bills of lading from the 
Lowa plant, I believe, just called it fertilizer. 

Senator Dantev. Did either one of them have “oxidizing material” 
on it? 

Mr. Lirrin. I do not believe they had “oxidizing” on the rail bills of 
lading. 

Senator Danre.. You were mistaken a moment ago when you said 
all the bills of lading had “oxidized material” on them ¢ 

Mr. Larrtn. If I said that, 1 was mistaken. Under the ICC regula- 
tions, ammonium nitrate is classified as an oxidizing material. 

Senator Danret. Here you have the word “fertilizer” added to it. 
It did not have the word “oxidizing.” 

Mr. Lirrin. The bag said ammonium nitrate, fertilizer ammonium 
nitrate, so there is no question they knew it was ammonium nitrate. 
Of course, as far as the ship handling is concerned, the ocean bills of 
lading are marked ammonium nitrate, oxidizing material. 

Senator Dante... That is because the Coast Guard required them to 
do that ? 

Mr. Lirrtn. Yes. 

Senator Burier. Before or after the fact ? 

Mr. Lirrrn. Before the fact. 

Senator Burier. You are certain of that? 
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Mr. Lrrrin. I am sure of that. There was some fooling around. 
There was something done with the bills of lading, but we are certain 
that the bills of lading with respect to the Grande ‘amp called this oxi- 
dizing material. 

Senator Burier. Before the fact. 

Mr. Larry. One of the other had it before the fact. They knew 
it was oxidizing fertilizer. 

Senator Burirr. But some of them were changed, were they not ? 

Mr. Larrrn. That is correct. 

Senator Burier. After the fact, after the fact. 

Mr. Lrrrin. I don’t want to testify with respect to—I will state my 
understanding of it which was, that those that said oxidizing material 
were changed to take over oxidizing material and those that did not 
have oxidizing material were changed to put it on it. 

Senator Danrex. After the explosion, which means that some of 
them had oxidizing material on before the explosion ¢ 

Mr. Woop. I want to ask this witness one question. 

You saw the articles of Mr. Steel in the Daily News, did you not / 

Mr. Lirrrn. I saw the article of Mr. Steel. 

Mr. Woop. Were you a party to those articles ? 

Mr. Lirrin. Absolutely not. Mr. Steel was present at the House 
hearings. 

Mr. Woop. Did you confer with him before he wrote those articles ¢ 

Mr. Litrrry. I did not. 

Mr. Woop. And you saw the articles ? 

Mr. Lirrin. I saw the articles. One article I saw. 

Mr. Woop. And did you dissent with the facts stated ? 

Mr. Lirrin. Asa taxpayer I think I would agree with him. 

Mr. Woop. That is in the Department of Justice’s position ? 

Mr. Lirrin. I said as a taxpayer I would agree with him. The 
Department of Justice has taken no position on the articles. 

Senator Jounsron. Let us not go into that. 

I want to insert in the record here extracts from the report of the 
investigations of the properties and hazards caused in Texas and also 
a review of the editorial in the Washington Daily News of May 17, 
1955, and articles of May 12, 1955. The first one will be exhibit A 
and the second one would be exhibit B. 

Also, here is a statement of Mr. Bryan. 

Senator Dante.. I want to make a statement for the record in view 
of what has been said by the witness. As coauthor of this legislation, 
I am primarily interested in the families of the 570 people who lost 
their lives in this explosion and the 3,500 people who were injured. 
That is the urgency and the primary interest that I have in this matter. 
I am sure Senator Johnson and Congressman Thompson feel the same 
way about it. 

The only thing is, though, that if the Government was negligent 
to the extent that those people should be compensated, it naturally ’ fol- 
lows that others who suffered property losses should be compensated 
too. It just follows one from the other. However, I do want the record 
to show that our urgency in pushing this legislation i is really to take 
care of those people, the families of those who lost their lives and the 


3,500 who were injured, and I hope nothing will delay action in their 
behalf. 
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As I understand the position of the Department of Justice, you do 
not object to them being compensated ? 

Mr. Lirrin. That is correct. The Senate passed the bill which 
would accomplish that in the last term and we have no objection at 
all to that bill. 

Senator Jounston. We want to thank you for coming before us 
here this morning, Mr. Litfin, and excuse us if we at times seem to 
ask questions, but we were just trying to get to the facts and bring 
out the circumstances of the case. 

Mr. Lirrin. I appreciate very much the opportunity of presenting 
these views. I welcome questions as a method of clarifying doubts 
that may be entertained or providing additional information. 

Senator Jounsron. We will adjour nat this time. 

(Whereupon, at 12: 10 p. m., the committee adjourned. ) 





APPENDIX 


STATEMENT IN CONNECTION WITH THE LIMITATION OF DAMAGES FOR DEATH IN THE 
PRoposED BILL TO PROVIDE A METHOD FOR COMPENSATING CLAIMS FOR DAMAGES 
SUSTAINED AS A RESULT OF THE EXPLOSIONS IN Texas City, Tex., APRIL 16 
AND 17, 1947 


Presented by Russell H. Markwell, Galveston, Tex. 


STATEMENT 


A bill has been introduced into the House of Representatives and the Senate of 
the United States which provides a method for compensating claims for damages 
sustained as the result of the explosions at Texas City, Tex., on April 16 and 17, 
1947. The circumstances surrounding these explosions were thoroughly investi- 
gated by a subcommittee (Hon. Edgar A. Jones, DeWitt S. Hyde, and Thomas J. 
Lane) of the Committee on the Judiciary, and as a result thereof the Committee 
op the Judiciary has expressed the opinion that the Government was wholly 
responsible for the explosions and has recommended that the Congress of the 
United States take appropriate action to compensate claims for damages arising 
out of these explosions. 

As attorneys for a number of claimants in these explosion cases, we wish to 
make it known that we are grateful for the consideration that has been shown 
to the people who suffered because of the events at Texas City. We are sure that 
in no other country would men high in the government of a nation unselfishly take 
the time to look out for the interests of its individual citizens. However, as rep- 
resentatives of a number of people who have death claims in this matter, we 
would oppose the placing of an arbitrary limitation on death claims. At the 
root of this limitation is undoubtedly the recovery limitations placed on death 
actions in some of our State statutes. Since no limitation is proposed to be placed 
on personal injury and property damage claims, the limitation on death claims 
could not be merely for the purpose of saving money. 

Before this limitation is passed, we feel that the history of this type of limita- 
tion should be brought forward and the present status of the State and Federal 
laws on the subject should be made known. 

In the first place, there need be no fear that if an arbitrary limitation is not 
put on the death claims, there will be an unlimited recovery allowed. In the 
Texas Death Statutes, as in most death statutes, there is a practical limitation 
in the measure of damages, which is in effect, the value of decedent’s life to the 
beneficiaries (Houston & T. C. R. Co. v. Johnson, 27 C. A. 420, 66 S. W. 72). At 
33 Tex. Jur. 133 it is said in speaking of the Texas Wrongful Death Statue: “The 
settled construction of the statute is, however, that the recovery is to be limited 
to actual damages—to damages purely pecuniary and compensatory. In other 
words, just as when the plaintiff sues for injuries suffered by himself, the meas- 
ure is the pecuniary loss sustained by the death. * * *” 

In Dalehite v. The United States, the test case in the Federal courts, the total 
recovery was $75,000. The recovery in this case would be one of the highest, if 
not the highest, of any of the death cases arising out of the Texas City disaster. 
Captain Dalehite was a businessman whom the Federal district judge found to be 
earning between $10,000 and $12,000 a year. The large majority of the deaths 
caused in the Texas City explosions were among longshoremen and other labor- 
ers, Whose average yearly wages would probably not exceed $3,000 per year. In 
other words, based on earning capacity, although that is not the only factor in 
determining damages in an ordinary death case, the large majority of the recov- 
eries, if damages were allowed on the basis used in an ordinary death action 
arising in Texas, would be one-third or one-fourth of the recovery which was 
allowed in the Dalehite case. As stated, the above Texas law on measure of 
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damages in death cases is the fairer method than to arbitrarily limit the recov- 
ery in every death case to a certain amount. To illustrate, in the case of a 
wrongful death of a 30-year-old college graduate—a chemical engineer—with a 
wife and 2 minor children—earning $7,500 a year, the pecuniary loss is much 
greater than that where ‘a 60-year-old laborer with no education, no wife or 
minor children. The number of death cases of this last description will far 
exceed and offset those of the former. Therefore, we do not think there is any 
need to fear that the amounts which will be recovered will get all out of hand 
if some arbitrary limitation is not placed on them. The claimants would have 
to prove their monetary loss to recover any damages if the damages were allowed 
to be fixed under the Texas Wrongful Death Statute. 

Although it is true that some State death statutes have limitations on the 
amount recoverable, the number of States with such limitations is comparatively 
small. Only 14 States now have such limitations. The other 34 States and the 
District of Columbia have no limitations on their wrongful death statutes. Only 
3 of the 14 States with limitations have a limitation as low as $10,000. West 
Virginia, Maine, and Colorado each have a limitation of $10,000. The limitations 
in the other 11 States range between $15,000 and $25,000. The recent trend has 
been to either raise the maximum limitations in the death statutes or to remove 
them altogether. In Illinois the maximum limitation has been repeatedly raised 
to its present limitation of $20,000. When first passed in 1853 the statute con- 
tained a $5,000 limitation. In 1903 the limitation was raised to $10,000, and 1947 
it was increased to $15,000. The latest amendment raising it to $20,000 was 
passed in 1951 (Smith Hurd Illinois Annotated Statutes, chapter 70, section 2). 

In Minnesota the wrongful death statute was first passed in 1858 with a $5,000 
maximum limitation. This was raised to $7,500 in 1911, to $10,000 in 1935, and 
to $17,500 in 1951, the present limitation (Minnesota Statutes Annotated, vol. 37, 
section 537.02). In Virginia an amendment passed in 1952 raised the maximum 
limitation in its wrongful death statute to $25,000. (Code of Virginia, section 
8-635, 636, 638). 

In the Connecticut Wrongful Death Statute there was a maximum limitation 
of $20,000 up until 1951, at which time the limitation was removed altogether 
(1953 Sup. to Connecticut General Statutes, p. 1010, sec. 2428). 

In New Mexico, the wrongful death statute was originally enacted in 1882 
with a $5,000 limitation. This limitation was removed in 1891 and there is no 
limitation now (New Me.rico Statutes 1941 Annotated, vol. 2, ch. 24, sec. 108). 

The Congress of the United States has itself seen fit to follow this trend in 
recent years. In neither the Federal Tort Claims Act (U.S. C. A. title 28, sec. 
2674) nor in the Federal Employers Liability Act (U.S. C. A. title 45, see. 51-60; 
Divine v. Chicago R. Co., 107 N. EB. 595, 206 Ill, 248, affirmed 36 8S. Ct. 27, 239 
U.S. 52, 60 L. Ed. 140) has any restrictien been placed on the damages recover- 
able for wrongful death. In the Wrongful Death Statute of the District of 
Columbia passed in 1901 there was a $10,000 limitation until 1948. In that year 
the limitation was removed and there is at present no limitation in the District 
of Columbia Wrongful Death Statute (Act of June 19, 1948, 62 Stat. 487, ch. 
507, sec. 1). 

At common law there was no basis for an action for wrongful death. This 
was because an action for injuries did not survive the decedent. This was every- 
where recognized to be an injustice and all 48 States and the District of Columbia 
now have wrongful death statutes. At the time the early wrongful death statutes 
Were passed, it was thought that the difficulty of measuring the damages arising 
from wrongful death, the possibility of extreme awards by juries required an 
arbitrary limit to be placed on the amount of damages recoverable in an action 
for wrongful death (1/6 American Jur. 123, sec. 184). Also since there had been 
no recovery allowed before, the Legislature did not consider it unjust to place 
an arbitrary limit on the damages recoverable. However, as courts became more 
experienced with handling wrongful death actions it was seen that the damages 
could be measured as well in a wrongful death action by means of earning capaciiy 
of the decedent, contributions to beneficiaries, and the increased use of actuarial 
tables to determine life expectancy, as in a personal injury suit. Therefore, under 
the more recent enactments, no maximum limitations were placed on the amount 
of damages recoverable (16 American Jur. 124, sec. 184). 

At the time many of the early wrongful death statutes were passed the valne 
of the dollar was much greater than it is at present. The wrongful death statutes 
in the States which now have a $10,000 maximum limitation, Colorado, Maine 
and West Virginia, were passed in 1877, 1891, and 1868, respectively. We all 
know that the dollar has decreased in value considerably since the dates when 
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these statutes were enacted. However, to show just how much the dollar has 
decreased in value we are attaching charts to this statement. From these charts 
it can be seen that in 1877 the dollar was worth about 3 times its value in 1949, 
and was worth about 314 times its value at the present time. If the maximum 
recovery in the death statutes were increased commensurate with the decrease 
in the value of the dollar, there would be no statutes with a $10,000 limitation. 
Therefore it is readily seen that based on the decrease in dollar value alone, a 
maximum limitation of $10,000 in a death statute is too low, even considered 
through the eyes of the framers of the early wrongful death statutes with their 
lack of experience in measuring damages caused by death. If a recovery in a 
death action of $75,000 (the damages set in the Dalehite case) were allowed 
today, that would be equal to a recovery of only about $21,500 in 1877. A $5,000 
limitation in 1877 should be at least a $17,500 limitation now, and a $10,000 
limitation in 1877 should be at least a $35,000 limitation now. 

Even those States which have limitation on the amounts recoverable for 
wrongful death will usually allow an action under another wrongful death 
statute with a different limitation or no limitation at all to be enforced in its 
courts where the death occcurred in the other State. It is not against public 
policy of these States to allow such recoveries (Annotation, 15 A. L. R. 2d 762, 
sec. 2). In Texas, where the deaths occurred, there is no arbitrary limitation on 
the amount recoverable in a wrongful death action, the only limitation being 
that some pecuniary loss must be shown (Vernon's Teras Civil Statutes, Art. 
4677). Therefore, if these claims were being brought against a private person 
upon whom process could only be served in Illinois, Illinois courts would enforce 
the wrongful death actions for the full loss that could be shown to have been sus- 
tained under the Texas statute (Hanna y. Grand Trunk R. Co., 41 Ill. App. 116). 

So also with the courts of Minnesota, Powell vy. Great Northern R. Co. (102 
Vinn. 448, 113 N. W. 1017), or the courts of any of the other States who have 
a maximum limitation in their wrongful death statutes. 


CONCLUSION 


In conclusion let us point out the following. If the purpose of a proposed limi- 
tation is to save money, it would seem the only fair thing to do would be to place 


a maximum limitation on all claims, including personal injury and property dam- 
age, so that the people with death claims would not have to bear all of the saving. 
If the reason for a limitation is that some of the States have limitations in their 
wrongful death statutes, it should be remembered that it is only a small minority 
of States that has such limitation. And, in addition, in the laws that the Congress 
of the United States has itself passed, the Federal Tort Claims Act, the Federal 
Employers Liability Act, and the Wrongful Death Statute of the District of 
Columbia, there has been no maximum limitation placed upon wrongful death 
actions. If the reason for a limitation is the fear that damages for wrongful 
death cannot be easily measured, it should be pointed out that such damages can 
be ascertained with much more certainty than can the damages for an immeas- 
urable quantity like pain and suffering. 

We respectfully submit that the measure of damages which prevails in ordinary 
death cases under existing Federal statutes and the large majority of State 
statutes, including Texas, furnishes a realistic limitation and that no arbitrary 
limitation should be provided in the Texas City Disaster cases. In the alternative, 
if damages in death cases are to be arbitrarily limited, then under present eco- 
nomic conditions the limit prevailing in Virginia, i. e. $25,000 would be more 
appropriate. 

Russet H. MARKWELL. 
Henry G. DALEnITE, Jr. 
(For Markwell, Stubbs & Decker, Galveston, Tez.). 
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Tue Texas Ciry DISASTER—EXTRACTS FROM REPORT ON AN INVESTIGATION OF 
THE PROPERTIES AND HAZARDS OF AMMONIUM NITRATE AND HIGH-PERCENTAGE 
AMMONIUM NITRATE FERTILIZERS 

ARTHUR D. LITTLE, INC., 
RESEARCH, ENGINEERING, INVESTIGATION, 
Cambridge, Mass., November 14, 1952. 
Contract No. Teg—38528 (CG—20, 003—A) C-—58398. 
COMMANDANT, 
United States Coast Guard Headquarters, 
Washington, D.C. 

Dear Str: Herewith is submitted the final report covering An Investigation of 
the Properties and Hazards of Ammonium Nitrate and High-Percentage Am- 
monium Nitrate Fertilizers. 

This report deals with the scientific basis for explaining the properties and 
behavior of ammonium nitrate and its common high-percentage fertilizers over 
the temperature range from ambient to that of fire, of defiagration, and of 
detonation. The problems of spontaneous-heating, of temperature-limiting, and 
of detonation are dealt with both experimentally and theoretically. New, here- 
tofore, unknown, or at least unapplied data about ammonium nitrate which 
influence its behavior are fully explained and the importance of these discoveries 
is delineated. 

Suggestions are made for the classification of ammonium nitrate materials for 
marine shipment in hold-size cargoes. 

This report completes the work of Arthur D. Little, Inc. for the United States 
Coast Guard on contract Teg—38528 (CG-20, 003-A). 

Respectfully submitted. 


(Signed) ArtHurR D. LITTLE, INC. 
Corrected. 


Cc-3 


FGAN in paper bags in cargo-size lots during a fire has thermally exploded 
and is, therefore, unusually hazardous. 


c-5 


(1) FGAN should be considered as a hazardous article and treated like an 
insensitive explosive. 


I-2 


In summary, ammonium nitrate and ammonium nitrate fertilizer in any of its 
high percentage forms can only be heated to a sufliciently high temperature to 
explode if substantial pressure is applied, either by confinement in a bomb, or by 
confinement within a poorly vented volume where the product gases are accumu- 
lating faster than they can escape. Under these conditions, in a pile of sufficient 
size, the self-heating from decomposition and the heating from oxidation may be- 
come unlimited, and thermal explosion or detonation becomes inevitable. 


II-41 
Detonation 


While thermal explosion has been briefly described on the basis of straight- 
forward chemical kinetics, the process of detonation is more complicated and 
remote; and yet, without doubt, the disaster at Texas City came about by the 
spontaneous development of the FGAN into detonation. 


II—46 


Since initiation could be by any of several means we, therefore, start with a 
small portion of the AN near 300° C. FGAN would readily self-heat to flame 
because of the added effect of the wax. 


II—47 
Waz, paper, and dunnage 


The fuels contribute in several ways to the extent of the fire. The wax of 
FGAN accelerates the initial self-heating and the propellant burning. The 


paper bags of any AN product contribute their appreciable exothermy probably 
ia brief surging intervals. 
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Aveust 9 (legislative day, Auaust 5), 1954.—Ordered to be printed 


Mr. Lancer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9785] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 9785) to provide a method for compensating claims for damages 
sustained as the result of the explosions at Texas City, Tex., having 


considered the same, reports favorably thereon with an amendment 


in the nature of a substitute and recommends that the bill, as amended, 
do pass, 


AMENDMENT 


Strike out all after the enacting clause and insert in lieu thereof the 
following: 


That the Secretary of the Army shall investigate all claims against the United 
States for damages for property loss, death, and personal injuries proximately 
resulting from the disaster at Texas City, Texas, on April 16 and 17, 1947, and 
report to the Congress recommended awards with respect thereto. 

Sec. 2. Claimants shall not be required to submit their claims to the Secretary 
of the Army, but the Secretary shall consider any such claim which was a part of a 
civil action filed against the United States in a United States District Court prior 
to April 25, 1950. 

Sec. 3. (a) It is the intention of the Congress that no attorneys’ or agents’ fees 
shall be allowed or paid out of any award recommended pursuant hereto and 
hereafter authorized. 

(b) The Secretary shall not include in any recommended award any amount 
for reimbursement to any insurance company or compensation insurance fund 
for any loss payment made by such company or fund. 

(ec) The Secretary of the Army shall limit himself to the determination and 
recommendation of (1) the amount of award to be paid, and (2) the persons 
entitled to receive the same. 

(d) Exeept as otherwise provided herein, in carrying out the provisions of this 
Act, the Secretary of the Army shall be guided by the law of the State of Texas. 

Sec. 4. Awards based on death claims shall be recommended to be made 
only to persons or their legal representatives authorized to sue for wrongful 
death under the revised statutes of the State of Texas. No such award under 


this section shall be recommended by the Secretary of the Army in an amount 
in excess of $20,000. 
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Sec. 5. In determining the amounts of awards to be recommended for property 
loss, death claims or personal injuries, the Secretary of the Army shall reduce 
any such amount by an amount equal to the total of insurance benefits previously 
paid with respect to such loss, death claim or injuries. 

Sec. 6. The Secretary of the Army shall, within 3 years after the date of 
enactment of this Act, transm:t to the Congress a statement of each claim con- 
sidered by him in aecordanee with this Act showing succinetly the nature of 
such claim, the amount claimed, and the amount of award recommended, if any 


PURPOSE 


The purpose of the proposed legislation, as amended, is to provide 
a method for settling certain claims for compensation for damages 
sustained as a result of the explosions and fires which occurred at 
Texas City, Tex., on April 16 and 17, 1947, 


STATEMENT 


On April 16 and 17 of 1947 a manmade disaster occurred at Texas 
City, Tex., of incredible proportions. Loaded bags of ammonium 
nitrate fertilizer stowed for overseas shipment in the holds of two 
ships at the docks in that city blew up. Over 570 persons lost their 
lives in the disaster and about 3,500 more suffered injuries. Damage 
to private properties ran into millions of dollars. 

Subsequently, over 8,000 claims were filed in the Federal district 
court, under the Federal Tort Claims Act. The theory of the cases 
was that the explosion was brought about on account of an inherently 
dangerous material manufactured, packaged, shipped, and controlled 
by the United States Government under the label of fertilizer. This 
fertilizer was a part of a fertilizer project through which the United 
States was seeking to carry out a program of foreign aid to various 
war-ravaged and famine-stricken areas overseas. While there were 
many who had a part in the production, shipping, and handling of this 
fertilizer, it was, nevertheless, the United States Government which 
conceived and initiated the foreign-aid program and it was the Gov- 
ernment which controlled, or had the power to control, all phases of 
the project right from the manufacturing stage to the final delivery of 
the fertilizer at its destination. 

After those suits were filed, the parties, in order to simplify matters 
and to eliminate repetition of questions and legal issues common to all 
litigants, consolidated their cases, with the approval of the United 
States District Court for the Southern District of Texas, under Civil 
Action No. 787, Elizabeth Dalehite et al. v. United States. The plan 
of procedure adopted by that trial court was to determine, first, 
whether negligence and liability existed on the part of the Federal 
Government, and then, if the liability was found, to ascertain at some 
later date the amount of damages each individual claimant suffered. 
After a trial of the issues, the district court judge, sitting without a 
jury, found negligence on the part of the Government and rendered 
judgment in favor of the plaintiffs. The court found, inter alia, that 
the United States was negligent in manufacturing the fertilizer, in 
selection of the coating used, and in the manner in which it prepared 
the fertilizer for shipment, end that ‘each shipment of such fertilizer 
was a dangerous public and private nuisance from the time it was 
manufactured.” 
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On appeal, however, the Court of Appeals for the Fifth Circuit 
unanimously reversed (197 F. 2d 771) and the United States Supreme 
Court, by a division of 4 judges to 3, 4 being a majority since 2 judges 
did not sit, affirmed the decision of the court of appeals (346 U.S. 15). 
The Supreme Court through its majority decision decided that the 
acts of negligence found by the district court could not give it jurisdic- 
tion to entertain the lawsuits, because the claims were based upon the 
exercise of a “discretionary function” within the meaning of the Fed- 
eral Tort Claims Act. To put it another way, the Supreme Court 
held that the Federal Tort Claims Act did not apply to the type of 
governmental action involved in the Texas City disaster litigation. 

In this situation, bearing in mind that in the only trial on the 
merits there was a finding of negligence on the part of the Govern- 
ment, the Congress is now exercising its jurisdiction to legislate when 
it has been satisfactorily established that, for compassionate reasons 
or in equity and good conscience, remedial legislation is necessary 
to fill a void created by existing law. 

A special subcommittee of the House Judiciary Committee made an 
on-the-scene investigation of the events leading up to and following 
this catastrophic occurrence. The record of this investigation com- 
prises some 350 pages of testimony and exhibits and, as a result 
thereof, the special subcommittee recommended legislation to afford 
some measure of relief to the persons injured as a result of the 
explosion. 

As passed by the House, the legislation provided that the claims 
should be submitted in writing to the Secretary of the Army for a 
determination of the amount of damages, and that the Secretary of 
the Treasury should pay such claims in the amounts approved for 
payment by the Secretary of the Army. The House-passed bill also 
provided for payments to subrogated insurers in sums not to exceed 
50 percent of the amounts paid out by said insurers to beneficiaries 
pursuant to contracts of insurance. The House-passed bill also 
provided for a limitation of 15 percent to be paid to attorneys or 
agents on account of services rendered in connection with each claim. 

As amended by the Senate committee, the bill now completely 
excludes attorney fees and subrogation claims. It takes from the 
Secretary of the Army his authority to make direct payment of claims 
and requires him to make periodic reports to the Congress recom- 
mending awards to be made. He is required to limit himself to the 
determination and recommendation of (1) the amount of award to 
be paid, and (2) the persons entitled to receive the same. It will not 
be necessary for the claimants to file claims in writing, but the Secre- 
tary is directed to consider any claim which was a part of the civil 
action heretofore referred to and filed against the United States in a 
United States district court prior to April 25, 1950. 

A further amendment made by the Senate committee increases 
from $10,000 to $20,000 the maximum amount which the Secretary 
‘an recommend to be paid in the case of any death claim. With 
respect to this latter provision, the committee was of the opinion that 
the $10,000 limitation was entirely unrealistic. 

While the committee expects and intends the Secretary of the Army 
to proceed expeditiously with all claims covered by this bill, it expresses 
the particular desire that he report promptly to the Congress those 
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recommendations relating to death claims and personal injuries. This 
can be accomplished by submitting his recommendations in groups 
vithin reasonable limits as they are processed. 

aFurther details bearing on the merits of this claim are contained 
in the above referred-to hearings; House Report No. 1386, 83d Con- 
gress, 2d session, and House Report No. 2024, to accompany H. R. 
9785, 83d Congress, 2d session, and need not be reprinted here. 
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HOUSE RESOLUTION 296, 83D CONGRESS, 1ST SESSION 


Resolved, That the Committee on the Judiciary, acting as a whole or by sub- 
comunittee, is authorized to make a full and complete investigation and study of 
the merits, 7f any, of all claims against the United States for compensation for 
property damage, personal injuries, and death alleged to have been caused by 
the explosions which occurred at Texas City, Texas, on April 16 and 17, 1947. 
As soon as practicable during the present Congress the committee shall report 
to the House, or to the Clerk of the House if the House is not in session, the 
results of its investigation and study, together with its findings and such recom- 
mendations as it deems advisable. 

For the purposes of this resolution the said committee, or any subcommittee 
thereof, is hereby authorized to sit and act during the present Congress at such 
times and places within the United States whether the House is in session, has 
recessed, or has adjourned, to hold such hearings, and to require by subpena or 


otherwise the attendance and testimony of such witnesses and the production of 
such books, records, correspondence, memoranda, papers, and documents, as it 
deems necessary. ‘Subpenas may be issued over the signature of the chairman 
of the committee or any member of the committee designated by him, and may 
be served by any person designated by such chairman or member. The chairman 
of the committee or any member thereof may administer oaths to witnesses. 
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LETTER OF TRANSMITTAL 


House or RepreseNtTATIVES, UN1TED STATES, 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C., March 23, 1954. 
Hon. Josepw W. Martin, Jr., 
Speaker, House of Representatives, 
The Capitol, Washington, D. C. 

Dear Mr. Speaker: The attached report of a special subcommittee 
of the Committee on the Judiciary appointed pursuant to House 
Resolution 296, 83d Congress, Ist session, to make a full investigation 
and study of the merits of all claims against the United States for 


compensation for property damage, personal injuries, and death 
alleged to have been caused by the explosions which occurred at 
Texas City, Tex ‘il 16 and 17, 1947, has been submitted by tl 
exas City, Tex., on April 16 and 17, 1947, has been submitted by the 
special subcommittee, unanimously adopted by the full committee and 
is hereby forwarded to the House of Representatives. 
Sincerely yours, 


Cuauncey W. Resp, M. C., Chairman, 
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Marcu 24, 1954.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Reep of Illinois, from the Committee on the Judiciary, sub- 
mitted the following 


REPORT 


[Pursuant to H. Res. 296, 83d Cong., Ist sess.] 


House Resolution 296 of the 83d Congress, 1st session, sponsored 
by Hon. Clark Thompson of Texas, directed the Committee on the 
Judiciary, acting as a whole or by subcommittee, to make a full and 
complete investigation and study of the merits, if any, of all claims 
against the United States for compensation for property damage, 
personal injuries, and death alleged to have been caused by the 
explosions which occurred at Texas City, Tex., on April 16 and 17, 
1947. Representative Chauncey Reed, chairman of the Committee 
on the Judiciary, appointed a special subcommittee composed of 
Representatives Edgar A. Jonas of Illinois, chairman, DeWitt Hyde 
of Maryland, and Thomas J. Lane of Massachusetts to proceed under 
this resolution. 

This is the report of the special subcommittee as unanimously 
adopted by the full committee. The special subcommittee in its 
investigation conducted hearings for 3 days at Galveston and Texas 
City, Tex. In addition, it had at its disposal for study and use, the 
record of the trial court in the Dalehite case—a test case relating to 
the disaster—consisting of 39 volumes and over 33,000 pages of testi- 
mony and exhibits. It also had the views of the Department of Justice 
transmitted by letter dated January 4, 1954. 

For reasons to be stated later in the report, the committee is of the 
considered opinion that the United States Government is wholly 
responsible for the explosions and the resulting catastrophe at Texas 
City; that the disaster was caused by forces set in motion by the 
Government, completely controlled or controllable by it. It recom- 
mends therefore that Congress enact appropriate legislation to com- 
pensate the innocent victims who not only were incapable of contrib- 
uting to the disaster but, because of the suddenness.and force of 
the explosions, could not escape it. 

‘Because of the enormity of the disaster and the great number of 
claims involved, the committee adopted the procedure of determining 
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first whether negligence and responsibility therefor existed on the 
part of the Federal Government and then, if the responsibility was 
found to exist, to promulgate a plan whereby, at some later date, 
the individual damages suffered by each claimant could be determined 
and settled.? 


INTRODUCTORY STATEMENT 


On April 16 and 17, of 1947, a man-made disaster occurred in Texas 
City, Tex., of almost unbelievable proportions. Loaded bags of 
ammonium nitrate fertilizer stowed for overseas shipment in the holds 
of two ships at the docks in that city blew up. The disaster occurred 
as a result of the explosion of an inherently dangerous material manu- 
factured, packaged, shipped, and controlled by the United States 
Government under the label of fertilizer. Over 570 persons perished 
in the disaster, and about 3,500 more suffered injuries. Damage to 
private properties ran into millions of dollars. 

The committee, as will be pointed out in this report, is of the firm 
belief that the United States Government is wholly responsible for 
this catastrophe. The fertilizer which blew up in Texas City was 
part of a fertilizer project through which the United States was seekin 
to carry out a program of foreign aid to various war-ravaged an 
famine-stricken areas overseas. While there were many who had a 
part in the production, shipping, and handling of this fertilizer, it was 
nevertheless the United States Government which conceived and 
initiated the foreign aid program and it was the Government which 
controlled or had the power to control all phases of the project right 
from the manufacturing stage to the final delivery of the fertilizer 
at its destination. 

The dissenting opinion of Mr. Justice Jackson in Dalehite v. United 
States (346 U. S. 15, 48), a test case relating to this disaster, aptly 
stated the responsibility of the United States Government in the 
following language: 

This was a man-made disaster; it was in no sense an “act of God’’. The ferti- 
lizer had been manufactured in Government-owned plants at the Government’s 
order and to its specifications. It was being shipped at its direction as part of 
its program of foreign aid. The disaster was caused by forces set in motion by 
the Government, completely controlled or controllable by it. Its causative fac- 


tors were far beyond the knowledge or control of the victims; they were not only 
incapable of contributing to it, but could not even take shelter or flight from it. 


HISTORY OF COURT LITIGATION 


Before going into a discussion of the merits of the issues and prob- 
lems relating to the Government’s responsibility for this castastrophe, 
it may be well to consider at the outset, the history and status of 
the matter when it was presented to the Congress for investigation 
and study. The committee believes this to be necessary because the 
belief has been expressed that the persons who suffered damage in 
the disaster, having litigated their claims under the Federal Tort 
Claims Act and having had their day in court and lost, should not 
now petition Congress as a further remedy. ‘This belief, however, is 
far from being correct. 

1 There were over oe claims filed in the Federal district court under the Federal Tort Claims Act in 
the Texas City disaster litigation. Approximately 1,510 claims were based on wrongful death, approxi- 
mately 988 on ‘per sonal injury claims, and approximately 5,987 on property damage or destruction claims. 


It would be manifestly impracticable for a committee of Congress to hear and ascertain the amount claimed 
by each individual claimant. 
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It is a matter of record that subsequent to the disaster over 300 
actions against the United States were instituted in the names of 
some 8,500 claimants under the Federal Tort Claims Act for death, 
personal injury, and property damages arising out of the disaster. 

‘After those suits were filed, the parties, in order to simplify mat- 
ters and to eliminate repetition of questions and legal issues common 
to all litigants, consolidated their cases with the approval of the 
United States District Court for the Southern District of Texas under 
Civil Action No. 787, Elizabeth Dalehite et al. v. United States (1950). 
The plan of procedure adopted by that trial court was to determine 
first whether negligence and liability existed on the part of the Fed- 
eral Government and then, if the liability was found, to ascertain at 
some later date, the amount of damages each individual claimant 
suffered. 

Findings of district court establish liability of Government 

After a trial of the issues, the district court judge, sitting without 
a jury, found negligence on the part of the Government and rendered 
judgment in favor of the plaintiffs. The basic ground for the district 
court’s findings is expressed in its ‘Findings of Fact” that the— 
Record discloses blunders, mistakes, and acts of negligence, both of omission 
and commission, on the part of defendant [the U. S. Government] its agents, 
servants, and employees, in deciding to begin the manufacture of this inherently 
dangerous fertilizer. And from the beginning of its manufacture on down to 
and after the day of the Texas City disaster, it discloses such disregard of and 
lack of care for the safety of the public and of persons manufacturing, handling, 
transporting, and using such fertilizer as to shock one. When all the facts in 
this record are considered, one is not surprised by the Texas City disaster, i. e., 
that men and women, bovs and girls, in and around Texas City going about their 
daily tasks in their homes, on the streets, in their places of employment, etce., 
were suddenly and without warning killed, maimed, or wounded, and vast property 
damage done. The surprising thing is that there were not more of such disasters. 
The court found that the United States was negligent also in manu- 
facturing the fertilizer, in selection of the coating used, and in the 
manner in which it prepared the fertilizer for shipment and that 
“each shipment of such fertilizer was a dangerous public and private 
nuisance from the time it was manufactured.” 


Reversal of district court on the law by appellate courts 

On appeal, however, the Court of Appeals for the Fifth Circuit 
unanimously reversed (197 F. 2d 771) and the United States Supreme 
Court, by a division of 4 judges to 3, 4 being a majority since 2 judges 
did not sit, affirmed the decision of the court of appeals (346 U. S. 
15). The Supreme Court through its majority decision decided that 
the acts of negligence found by the district court could not give it 
jurisdiction to entertain the lawsuits, because the claims were based 
upon the exercise of a ‘discretionary function”? within the meaning 
of the Federal Tort Claims Act. To put it another way, the Supreme 
Court held that the Federal Tort Claims Act did not apply to the 
type of governmental action involved in the Texas City disaster 
litigation, 
Background and pertinent provisions of Federal Tort Claims Act 

Prior to 1946, which was the year of the passage of the Federal 
Tort Claims Act, persons seeking compensation for tort claims against 
the United States Government had, for the most part, only one 
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remedy against the Federal Government and that was to petition 
Congress for relief. The Federal Government had long followed the 
accepted rule of sovereign tort immunity, that is, that no action lies 
against the Government of the United States unless Congress has 
authorized it. The only relief available to a claimant was by way of 
a private bill to Congress. However, the private bill method of 
petitioning Congress for relief was notor iously clumsy, and in recent 
vears the tremendous volume of private legislation was impairing the 
efficiency of both Congress and the President (H. Doc. 562, 77th 
Cong., 2d sess.). Some simplified recovery procedure for the great 
mass of claims was imperative. As a solution Congress enacted the 
Federal Tort Claims Act affording access to the Federal courts for 
tort claims within its scope (28 U.S. C., sees. 1346, 2671-2680). 


Government's liability for negligence similar to that of private person 


Congress, through this act, waives the Government’s immunity 
from actions for injury to persons and property occasioned by the 
tortious conduct of its agents and employees carrying out its work. 
The act defines this tort liability of the Government as similar or 
analogous to that of a private person. Section 1346 (b) thereof 
imposes liability on the Government— 
for injury or loss of property, or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Government while acting within 
the scope of his office or employment, under circumstances where the United States, 


if a private person, would be liable to the claimant in accordance with the law of the 
place where the act or omission occurred. [Emphasis supplied.] 


Act contains exception; no governmental liability for performance of 
“discretionary function” 


Section 2680 (a) of the act, however, notes an exception from the 
scope of the provision quoted above. That provision does not apply 
to— 


Any claim * * * based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty on the part of a Federal 
agency or an employee of the Government, whether or not the discretion be abused. 
[Emphasis supplied. ] 


Decision of Supreme Court 


It was this latter section which the Supreme Court invoked as the 
legal basis for denying the litigants relief under the Federal Tort 
Claims Act. The Court pointed out that the acts of “negligence” 
found by the district court were performed in the exercise of a dis- 
cretionary function or dyty and that section 2680 (a) assured pro- 
tection for the Government against tort liability for errors made in 
the exercise of discretionary functions. This is made clear by the 
following language appearing in the majority opinion (p. 32): 

An analysis of section 2680 (a), the exception with which we are concerned, 


emphasizes the congressional purpose to except the acts here charged as negli- 
gence from the authorization to sue. 


The Court also stated (p. 24): 


“Even assuming their correctness arguendo, though, it is our judgment that they 
do not establish a case within the act. This is for the reason that as a matter of 
law the facts found cannot give the district court jurisdiction of the cause under 
the Tort Claims Act. 


It is upneeessary to analyze the Court’s decision for the purpose of 
determining what exactly the words “discretionary function” mean 
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and what acts they encompass. It is sufficient, for the purposes of 
this report, to point out that the Court based its decision upon the 
construction and interpretation of those words, and held as a matter 
of law that the courts could not take jurisdictior of the claims. The 
Supreme Court did not go into the question of whether or not the 
Government was at fault; it did not hold the Government free from 
negligence. It simply held that even if it was to assume that the 
Government was negligent there could still be no recovery because 
the courts, on account of the wording of the Tort Claims Act, were 
without power to grant relief. 

Thus it is clear that the claimants had no day in court. Rather, 
because of the majority decision of the Supreme Court, they were put 
into the same position they would have been in if there never had been 
a Tort Claims Act, namely, a position of seeking relief directly from 
the Congress. No doubt the House of Representatives in unan- 
imously adopting House Resolution 296, 83d Congress, which au- 
thorized its Judiciary Committee to investigate the Texas City 
disaster claims, concluded that, because of the Supreme Court 
decision, substantial justice may not have been afforded to all those 
who sustained damage either by death or injury to person or property 
as a result of the catastrophe. 


Congressional action would not invalidate Supreme Court decision 


It should be emphasized however, that, in adopting House Resolu- 
tion 296, Congress was not attempting to supersede or invalidate the 
controlling decision of the Supreme Court, laid down in the Dalehite 
case. Congress, prior to the passage of the Tort Claims Act, repeatedly 
entertained claims and concerned itself with legislation which pro- 
vided relief for parties in situations analogous to that submitted to 
this committee for investigation. In addition, since the passage of 
the Tort Claims Act, Congress has invariably exercised its jurisdiction 
to legislate when it was satisfactorily established that for compas- 
sionate reasons or in equity and in good conscience remedial legislation 
was necessary to fill a void created by existing law. 

With this statement of the Supreme Court’s construction of the 
Tort Claims Act and its inapplicability to the situation herein, we 
turn to the question of the claimed responsibility of the United 
States Government for the Texas City disaster. 


UNITED STATES GOVERNMENT'S FOREIGN AID FERTILIZER PROGRAM FOR 
OCCUPIED AREAS 


Toward the end of the hostilities of World War II, it was recognized 
that an acute world food shortage existed. The problem of increasing 
the supply of food became an integral part of the United States’ occu- 
pation and administration of enemy territories. Secretary of War 
Patterson wrote that unless “the urgent requirements of Generals 
MacArthur and McNarney for the occupied areas” were met “‘in real 
volume, we anticipate * * * famine conditions.” According to the 
Secretary’s representative, ““The occupying commanders in Germany, 
Japan, and Southern Korea report * * * that the choice may be con- 
sidered one of supplying additional food or additional troops to control 
the conquered peoples.”’ 

Quantities of food necessary to alleviate the problem were not in 
existence. Even if food had been available, shipping capacity to 
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transport it could not be obtained. The use of fertilizer, therefore, 
to increase the production of foodstuffs in occupied areas presented 
an obvious means of avoiding widespread famine and unrest. A ton 
of fertilizer can produce 7 tons of food and it helps people in occupied 
areas, in permitting them to grow their own food, to help themselves. 
The securing of fertilizer for occupied areas was therefore a practical 
solution to a difficult problem. 

Under its program of supplying fertilizer for occupied areas, the 
Government produced the material known as fertilizer grade ammo- 
nium nitrate (hereafter referred to as FGAN or fertilizer). FGAN 
as a fertilizer had been recognized for several years in agriculture. 
This was due to the fact that ammonium nitrate, the basic ingredient 
for FGAN, has a high free nitrogen content, an essential to plant 
growth. Furthermore, the Government had 15 surplus ordnance 
plants readily convertible for the manufacture of ammonium nitrate 
fertilizer. When it became clear that the Government could produce 
a satisfactory fertilizer and also utilize its surplus ammonium nitrate 
facilities, Secretary of War Patterson decided that the program should 
be undertaken. He “reported in substance this decision to the Cabi- 
net’”’ where it was ‘‘approved and the decision was to go ahead with 
this production.” 

Production of fertilizer 

In May 1946, the Director of the Office of War Mobilization and 
Reconversion requested the War Department “as an emergency matter 
for national defense” to undertake the production of the fertilizer 
program “without delay, and to take whatever action is appropriate 
to expedite the attainment of maximum production.” The wartime 
plants were released to the Secretary of War and the Army Chief of 
Ordnance was directed to carry the program into effect. 

The Army entered into a number of cost-plus-fixed fee-contracts 
with private firms—including the Du Pont Co. and Hercules Powder 
Co.—to “operate the installation * * * described herein for the 
graining of ammonium nitrate (fertilizer grade),’’ but subjecting “‘the 
work to be done by the contractor * * * to the general supervision, 
direction, control and approval of the contracting officer.” <A de- 
tailed set of specifications was drawn up and sent to each plant. 
Army personnel were appointed to the plants and they were respon- 
sible for the application of these specifications and the meeting of 
production schedules, pursuant to an Army standard operating pro- 
cedure. 

Basie ingredients of fertilizer 

The basic ingredient of FGAN was ammonium nitrate, long used 
as a component in explosives. Its military use was primarily in com- 
bination with TNT to form amatol, an explosive used in World War I 
and the first years of World War II. Pure ammonium nitrate, aside 
from its high nitrogen content, was not by itself, however, suitable as 
a fertilizer because of its hygroscopic property (i. e., its capacity to 
absorb moisture) which caused it to harden and cake, making it im- 
practical for general agricultural use. A coating to moisture proof 
ammonium nitrate was needed. For this coating the Government 
turned to a patent for blasting explosives owned by the Hercules 
Powder Co. and known as the Cairn process (Cairn’s Explosive Patent 
No. 2,211,738). This coating consisted of a mixture of petrolatum, 
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rosin, and paraffin (referred to as PRP). In the manufacture of 
FGAN the Government first produced pure ammonium nitrate in 
certain other Government-owned plants and shipped it in solution to 
the reactivated graining centers for processing. There in the proces- 
sing, a mixture of petrolatum, rosin, and paraffin (PRP) was added 
to insure against caking through water absorption. The material was 
then granulated to specifications, dried and packaged in 6-ply paper 
bags, marked ‘‘Fertrmizer Ammonium Nitrate.” 


Purchase of fertilizer from private producers 


When the plan to reactivate idle ordnance plants was conceived, it 
was apparent that those plants would be unable to produce sufficient 
quantities of fertilizer to meet the early requirements of the program. 
The War Department therefore requested an allocation by the Com- 
bined Food Board of sufficient fertilizer produced by privately owned 
commercial producers to meet its early need. This fertilizer was to 
be purchased under a sell-back arrangement whereby the fertilizer 
“borrowed” by the Government was to be returned in kind to the 
private producers out of future production under the program. 


GOVERNMENT'S KNOWLEDGE OF DANGEROUS CHARACTERISTICS OF 
FERTILIZER 


Background of ammonium nitrate, basic ingredient of FGAN 

The Government knew it had a good fertilizer in FGAN. It was 
also aware of the fact that FGAN possessed certain dangerous 
qualities. Ammopium nitrate, the basic ingredient of the fertilizer 
KGAN, had a formidable reputation for treachery. Over the years 
it had caused, through explosion, considerable destruction of property 
and lives. For example, at Oppau, Germany, in 1921, 5,000 tons of 
ammonium nitrate, even though diluted with more stable ammonium 
sulphate, exploded with the loss of 586 lives, injury to 2,000 persons, 
and the substantial wiping out of the entire town of Oppau. And in 
Kensington, England, in 1896, ammonium nitrate exploded while 
being heated in an iron retort to produce nitrous oxide (laughing gas) 
for dental use, and destroyed the plant. 

In addition to the physical evidence of disasters demonstrating the 
lethal qualities of ammonium nitrate, there was considerable evidence 
in the record, such as TVA reports, Bureau of Mines Bulletins, Army 
Ordnance manuals, and expert testimony, pointing to the fact that 
excessive heat, carbonaceous and other sensitiving materials, either 
alone or in combination with each other, would increase the explosive 
propensities of ammonium nitrate. 


Development in 1943 of FG@AN 


With this knowledge, namely, that ammonium nitrate when sub- 
jected to high temperatures, contamination, carbonaceous and other 
sensitizing forces would explode, the Government in 1943 commenced 
the production of FGAN. In that year TVA, acting under its statu- 
tory delegation to undertake experiments and manufacture fertilizer 
(48 Stat. 61; 16 U. S. C., see. 831 (d)) began the production of 
ammonium nitrate as a fertilizer, using surplus plant facilities formerly 
used by the Government for the production of ammonium nitrate as 
an explosive. TVA requested the Bureau of Mines, an agency 
intimately concerned with explosives testing, to conduct tests on 
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several types of ammonium nitrate fertilizer made up by TVA. The 
Bureau advised that because of crowded conditions it was not in a 
position to make any large-scale tests but that in general it would not 
a the mixing of organic materials with ammonium nitrate. It 
stated: 


In general, we do not favor the mixing of organic materials with ammonium 
nitrate and are of the opinion that while such mixtures may not be unduly sensi- 
tive, accidents due to other causes may be attributed to such mixtures to the 
embarrassment of those who are responsible for their use. We are very conserva- 
tive in the recommendation of mixtures that have not been subjected to extended 
experience and tests for some of the reactions may be slow and some of the decom- 
position products may have an unexpected sensitivity. It would be our advice, 
therefore, that you do not promote such new mixtures unless they are imperative. 

For the foregoing and other reasons we do not favor the making of tests upon the 
mixtures you have suggested. Certainly we are not in a position to make any of 
the large scale explosion tests that are described in Research Bulletin No. 20 of 
the Underwriters Laboratories of December 1940 because of the crowded condi- 
tions in our Explosives Testing Station at Bruceton. We can make impact and 
friction tests but would request that you do not use the Bureau’s findings in the 
promotion of the mixtures for reasons that I have indicated above. 

As a result of that advice a series of conferences took place, attended 
by representatives of the War Production Board, responsible for allo- 
cation of fertilizers, the Department of Agriculture, the TVA, repre- 
sentatives from private industry and representatives of the Canadian 
Government. It was agreed that tests on the explosive nature of 
ammonium nitrate fertilizer were needed and that the tests be con- 
ducted by the Underwriters Laboratories. A contract between the 
War Production Board and the Underwriters Laboratories was signed 
in March 1944. 

Meanwhile, and in November 1943, TVA and three ordnance plants 
started production of FGAN for commercial use. 


Tests abandoned 


In a series of reports to the War Production Board pursuant to the 
contract, the Underwriters Laboratories emphasized that test results 
clearly demonstrated that ammonium nitrate coated with organic 
matter was more sensitive to detonation than straight ammonium 
nitrate. In addition, the tests shows that its sensitiveness was further 
increased when subjected to increases in temperature. These findings 
led to the recommendation that FGAN be submitted to a number of 
further tests to determine the effect of increased mass, confinement, 
and a long preheating period. These tests were never completed, 
however, but were terminated at an intermediate stage despite the 
protest of the Underwriters Laboratories and in the face of the sugges- 
— that further research might point up suspected but unverified 

angers. 

i. addition, at about the time the Underwriters Laboratories under- 
took the testing of fertilizer for the War Production Board, an explo- 
sion at Wolf Creek Ordnance Plant brought about by oil-contaminated 
ammonium nitrate, caused Army Ordnance to seek advice from the 
Bureau of Mines and several commercial producers with long expe- 
rience in the manufacture of explosives, concerning the hazards of 
adding coating mixtures (PRP), to ammonium nitrate at high tem- 
peratures. In answering, Hercules Powder Co. and Atlas Powder Co. 
each emphasized the extreme hazard involved in such a product. 
The Bureau of Mines pointed up the need for more testing. Du Pont 
Co. reported that it had completely discontinued the coating of am- 
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monium nitrate as a result of several explosions, including a fatal blast 
attributed to the presence of petrolatum in an evaporating pan. 

‘lhe record of the court proceedings in the test case relating to the 
Texas City disaster comprises 39 volumes and some 33,000 pages of 
testimony and exhibits. In addition there are three volumes of type- 
written transcript of committee hearings. It would be a most difficult 
task resulting in a voluminous report if the committee was to go into 
a detailed account and analysis of all the testimony. For this reason 
and to simplify matters there has been set out in the appendix a 
compendium of statements, all by responsible officials and agencies 
of the United States Government.'"* The committee believes that 
these statements clearly demonstrate the Government’s awareness 
and knowledge of the dangers and explosive characteristics of FGAN. 


Events subsequent to 1946 (initiation of foreign fertilizer program) 

In the face of the history of explosions, however, and despite the 
need for further testing of FGAN’s dangerous potentials, the Gov- 
ernment in mid-1946 expanded the production of FGAN to meet 
its program commitments of providing fertilizer for Japan, Korea, 
and Germany. It is clear that Ordnance was preoccupied with the 
suitability of FGAN as a fertilizer rather than as an inherently 
dangerous explosive. The Government viewed itself as “an indus- 
trial organization” and considered the FGAN program a “commercial 
venture” in which the primary purpose was to insure only that its 
product met specific requirements as a fertilizer. It was reported at 
a field director’s meeting for ammunition plants in August, 1946 that: 

The inspection in this program should be held to the minimum that we need 
to determine that the material produced is in accordance with the specifications. 
It isn’t intended that there will be an elaborate inspection division at any of the 
plants, but it will be necessary that inspection be performed. This is a com- 


mercial venture, and a great deal of money has been entrusted to the Ordnance 
Department to produce a quantity of acceptable material. 


Complaints of charred and broken paper bags 


In the procedures adopted by Army Ordnance there was no sub- 
stantial opportunity for the FGAN, after being processed at high 
temperatures, to cool. It was, in many instances, after being packed 
in paper bags, loaded into sealed boxcars for shipment. Metal 
containers, which would have minimized the danger in bagging at 
such high temperatures, were not used. The inescapable result of 
bagging hot FGAN in paper containers was a continuing history of 
complaints relating to charred, broken bags. Texas City and other 
ports continually were making complaints to Army Ordnance centers. 

The vice president of the Texas City Terminal Railway Co. (ware- 
housemen for the FGAN at Texas City) testified that hot and dam- 
aged bags were received at Texas City as early as June 1946. He 
complained to one Ordnance plant that the bags were “scorched to 
the breaking point” and were ‘‘so hot, in many instances, that it was 
impossible for our men to handle the bags until they were allowed to 
cool off.” 


Failure of Government to give notice 


The Government, however, did little about those complaints. The 
delivery of FGAN to the carriers and other people handling the ship- 


1s The compendium of statements was submitted as an exhibit by the attorneys appearing for claimants 


* = hearings before the special subcommittee in Galveston, Tex., and it is a part of the record of those 
earings. 
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ments continued without change in handling procedure or notifica- 
tion of FGAN’s dangerous characteristics. Instead, the Government 
emphasized that FGAN was a fertilizer rather than an inherently 
dangerous explosive. The labeling on the bagged FGAN was as 
follows: 

“FERTILIZER” in large letters; in smaller letters underneath, ‘‘Ammonium 
Nitrate, nitrogen 32.5%” 

According to the testimony, the word “fertilizer” is normally regarded 
in industry as a familiar and harmless substance. Workmen who 
handled the material at Texas City testified that they viewed FGAN 
as no less safe and inert than flour or cement. 


FERTILIZER WHICH BLEW UP AT TEXAS CITY 


Produced by Government and “sold” to private producer 

The particular fertilizer which blew up at Texas City had been 
produced at three of the Army ordnance plants reactivated by the 
Government for the fertilizer program and pursuant to the sell-back 
arrangement was allotted to the Lion Oil Co., one of the commercial 
producers which had furnished fertilizer to the Government in 1946. 
The sale to Lion Oil Co. was covered by a contract dated January 10, 
1947, which expressly provided that title to the fertilizer being sold 
by the War Department was to pass to Lion Oil upon its making pay- 
ment for the FGAN to the Quartermaster purchasing office in New 
York City.? Since the contract provided that Lion Oil could desig- 
nate a third party recipient, Lion contracted for resale of the fertilizer 
with the French Supply Council, a French Government agency. The 
French Supply Council had earlier secured a preferential fertilizer 
allocation from the Civilian Production Administration, and, in pur- 
suance thereof, the French shipping orders were transmitted to Lion 
Oil, which turned them over to the Army for execution. 

‘The fertilizer, in accordance with contract requirements, was ship- 
ped by rail, under Government bills of lading, from ordnance plants 
in Nebraska and Iowa to the French Supply Council as consignee in 
Texas City. It was stored in shipside warehouses in Texas City, 


Loading of FGAN on steamship “Grandcamp” 


By April 15, 1947, 1,850 tons of FGAN had been loaded on the 
steamship Grandcamp, a French Liberty ship owned by the Republic 
of France, and 1,000 tons on the privately owned steamship Highflyer. 
Loading of the fertilizer from warehouse to ships’ stowage was per- 
formed by independent stevedores in the employ of the vessels. The 
Grandcamp carried, in addition, a quantity of munitions originally con- 
signed to V enezuela but for undisclosed reasons not discharged there. 
The Highflyer also had an additional cargo of 2,000 tons of sulfur. 

The customary method of stowing an inert cargo, which was the 
accepted method of stowing FGAN, was followed in ‘loading the steam- 
ships Grandcamp and Highflyer. Dunnage, consisting of wooden 
boards and paper to protect the cargo, was ‘laid on the floor of the 
holds. This dunnage, of course, was carbonaceous and _ therefore 
combustible. The bags of FGAN were packed one on top of the other 
in solid layers with no space for ventilation. 


3 Payment was not made, however, until long after the disaster. 
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Explosions at Texas City 


Loading of No. 4 hold of the Grandcamp, where the fire started, 
ceased at 5 p. m. in the afternoon of April 15, and its hatch was closed 
and remained battened down until 8 o clock the following morning 
when longshoremen boarded the ship and started removing “the hatch 
covers. At approximately 8:15 a. m. smoke was observed coming 
from hold No. 4 containing 880 tons of FGAN and, upon inspection, 
fire was discovered. Efforts to halt the fire were unav ailing. The 
captain ordered all personnel off the ship. Meanwhile the hatches 
were covered and steam was introduced into the holds to smother 
the flames and put out the fire. This is a normal and accepted method 
of fighting fire on board ship. 

At 9:15 a. m. the fertilizer on the Grandcamp exploded with tre- 
mendous force. The explosion resulted in the spread of the fire to 
warehouses and other nearby structures and to the steamship Highflyer 
in a nearby slip. The fires continued all day and into the night. 
At approximately 1:10 a. m. on April 17 the FGAN in the High flyer 
detonated, completely demolishing that vessel and the S. S. Wilson 
B. Keene which had been lying alongside. These explosions and re- 
sulting conflagrations virtually leveled the dock area in Texas City. 
In addition, approximately 1,000 residences, industrial plants, and 
other buildings were either totally destroyed or suffered major struc- 
tural damage. Flying steel fragments and portions of the cargo of 
Grandcamp—including a 30-foot-long drill stem weighing over a ton— 
were found 2 miles distant. As noted earlier about 570 persons suf- 
fered violent death. More than 3,500 other people were injured and 
suffered either delayed death or mental and physical anguish attendant 
upon months of hospital confinement and medical care, 


CAUSATIVE FACTORS OF EXPLOSIONS 


In the opinion of the committee, the evidence demonstrates that 
the tremendous tonnage of coated FGAN, hot and tightly packed in 
the hold of the Grandcamp, ignited and exploded. Two and two- 
thirds Liberty ships were completely obliterated and destroyed and, 
with them, evidence which may have enabled everyone to know the 
exact process which produced the fire in the hold of the Grandcamp 
and the explosion. It was suggested, as a plausible explanation of 
the origin of the fire, that a lighted cigaret butt may have been dropped 
into the hold of the Grandcamp in the space between the ship’s 
shell and the stacked FGAN, during the loading operations. How- 
ever, a review of some 33 000 pages of testimony and exhibits dis- 
closed no direct or dependable evidence in support of this supposition. 

The committee considers as a more reasonable explanation—one 
recognized by the Government itself—that the coated FGAN (which 
generated its own heat), being hot and tightly confined in great mass 
in the hold of the Grandcamp without proper ventilation, ignited 
spontaneously and exploded. As one Bureau of Mines’ expert who 
investigated the disaster testified, these explosions were a classic 
example of simple factors of mass, heat, density, and confinement. 

This analysis of the cause of the explosion in the Grandc:mp is 
firmly substantiated by Government tests, by scientific aut iority, 
and by expert witnesses who testified in the case before the Federal 
courts. (See, for examples of the Government’s recognition that 
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FGAN is capable of spontaneous combustion, Bureau of Mines 
Report I. C. 7463, June 1948; Bureau of Ordnance, Official Report 
Texas City Disaster, Circular No. 719.) The Government, in an 
official Picatinny Arsenal report, sets for the probable manner in 
which the FGAN exploded (Rpt. No. 1675, 1948). 

b. When the hatch covers were removed on the following morning, the warm air 
in the hold started to rise and the air currents quickly fanned the smoldering fire 
and caused it to spead rapidly. The fire probably progressed most rapidly where 
the greatest amount of fuel—wooden dunnage and paper—was in contact with the 
bagged FGAN and the air could circulate most freely. During this time, molten 
FGAN probably flowed down the burning face to the bottom of the hold. 

ce. Within a relatively short time, some of the wooden dunnage burned away and 
the cargo began to shift and settle, probably against the shell of the ship, thus 
confining some of the molten burning FGAN in a closed space where gas pressure 
could develop rapidly. It was probably here that detonation originated and was 
propagated to the rest of the cargo. 

If additional evidence was needed to buttress the above statements 
as to the cause of the disaster, it need only be pointed out that part 
of the FGAN which was on the docks at Texas Eity awaiting stowage 
at the time of the explosions was later reshipped by rail to the port 
of Baltimore, Md., where it was stowed aboard the steamship Ocean 
Liberty for shipment overseas. On July 28, 1947, at the port of Brest, 
France, that FGAN exploded and completely demolished the Ocean 
Liberty and all its cargo. Thereafter, in a suit filed in admiralty against 
the charterers of the vessel and its general agent, the evidence estab- 
lished and the district court found that the fire and explosion which 
destroyed the Ocean Liberty was due to the spontaneous combustion 
of the FGAN. (A/S Ludwig Mowinelels Rederi v. Accinanto, Limited, 
99 F. Supp. 261, 264, 274). While the case was reversed on other 
grounds and remanded, the Court of Appeals, Fourth Circuit, never- 
theless accepted the district court’s finding of facts that the explosion 
was due to the spontaneous combustion of the FGAN (199 F. 2d 
134, 138). 

GOVERNMENT’S RESPONSIBILITY 


The event of the disaster at Texas City was, of course, the best 
proof that FGAN is an inherently dangerous explosive. The Army 
had been using ammonium nitrate for years as a component in the 
manufacture of explosives. The particular FGAN which blew up at 
Texas City was manufactured under an explosives patent at Army 
ordnance plants formerly used for the manufacture of munitions. 
The production program was placed under the immediate direction 
of the Army’s Field Director of Ammunition Plants. Advice on the 
methods of manufacture and the hazards of processing the fertilizer 
was sought from experienced commercial producers of high explosives. 
There was a continuing history of fires, complaints of overheated 
FGAN in charred bags, and incidents of ammonium nitrate explosions. 
‘The committee is of the opinion that there is not the slightest basis for 
the belief that FGAN was an impotent product. 

Yet, in the shipment of this product, the Government treated it as 
an everyday commodity of commerce. Common carriers and people 
who handle cargo in transit cannot be expected to possess the facilities 
or the technical knowledge to determine for themselves the latent 
and inherent dangers of complex compounds. It is incumbent upon 
manufacturers today to keep pace with the times and use the greatest 
caution and integrity to insure the safety and well-being of all. 


















THXAS CITY DISASTER 107 


Any Government claim, therefore, that FGAN’s hazards were 
unforseseen is unavailing in the light of its knowledge that FGAN 
possessed explosive characteristics. It had the duty and obligation 
to know its own product and to ascertain the enormity of the forces 
it was turning loose upon unsuspecting persons. 

It has been urged that intervening acts of negligence—longshoremen 
allegedly smoking about the holds of the Grandcamp—may heave 
caused the explosions. ‘This contention is entitled to little weight 
when it is recalled that FGAN is an inherently dangerous explosive 
and that there was an absence of any warning that it was either in- 
flammable or explosive. 


RELATIONSHIP OF UNITED STATES 





TO FERTILIZER AT TEXAS CITY 


Much argument has been advanced concerning the passage of title 
or ownership of the particular FGAN which blew up in Texas City 
to the Lion Oil Co. and, in turn, to the French Supply Council. It 
has been urged that when the Government returned the fertilizer to 
Lion Oil by delivery to the railroad cars at the ordnance plants, it 
completely divested itself of all ownership, possession, and control of 
the FGAN. When the facts are carefully analyzed, however, and 
viewed in the light of the Government’s entire foreign aid fertilizer 
program, it is believed that it made very little difference whether title 
to tue FGAN passed or did not pass legalwise to Lion Oil because 
the Government had already committed the material to France and 
was in control, through a system of priorities, of the materials course. 
While the Government did not ship the FGAN directly itself and the 
material traveled through private industry to comply with the sell- 
back arrangement, private producers nevertheless were still required 
to ship the fertilizer according to and in compliance with Government 
directions. The Government was permitting a deviation of its method 
but not of its objective. 


Initiated for relief of occupied areas 


It will be recalled that the whole fertilizer program was originally 
set up to take care of occupied areas only, i. e., Germany, Japan, and 
Southern Korea. The FGAN taken from the commercial producers 
was supposedly a temporary measure to be used until such time as the 
reactivated Army ordnance plants could get into full production. 

The War Department secured fertilizer under this temporary 
measure by obtaining an allocation for the material from the Com- 
bined Food Board.* The Department paid the commercial producers 
for the fertilizer and, under a sell-back arrangement as required by 
Combined Food Board allocation, it agreed to return an equivalent 
amount of the fertilizer supplied. 


Program expanded 
Under the temporary sell-back arrangement, return FGAN was to 
be supplied from Ordnance production during the spring of 1947. 


However, the nitrogen condition in the world continued to be serious. 
War ravaged countries like France, while not occupied areas, ne-er- 





3 The Combined Food Board was an international one which allocated food, fertilizer, and other 


scarce commodities among the United States and its allies. he Board’s allocations of United States pro- 
duction were enforced by the Civilian Production Administration, the governmental agency controlling 
priorities. Advising the Civilian Production Administration on the question of nitrogen supplies was 
the Nitrogen Producers Industry Advisory Committee, a committee composed of commercial producers 
and headed by the Deputy Director of CPA’s Chemical Division, 
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theless needed an increase in the production of food. In addition, 
France was threatened with the possibility of a communistic govern- 
ment. As stated in one report, the situation ‘‘was most critical in 
France and in the nations served by UNRRA, where short rations and 
actual starvation exist.” 

‘In June 1946, when the Nitrogen Producers Industry Advisory 
Committee ‘ met, its purpose was to discuss, among other things, the 
estimated nitrogen available to meet the need of domestic use and 
the requirements of areas overseas occupied by the United States. 
When it met in November, however, the purpose of its meeting was 
expanded to ‘discuss means by which CPA will be enabled to meet 
International Combined Food Board allocation of ammonium sulphate 
and ammonium nitrate to foreign countries and United States pos- 
sessions.” In other words, the Government’s fertilizer program was 
no longer confined to occupied areas but had been expanded to take in 
‘foreign countries and United States possessions.’”’ The additional 
overseas areas listed for fertilizer aid, under the expanded program, 
included such nonoccupied countries as Puerto Rico, Philippines, Latin 
American Republics, France and colonies, Netherlands, Netherlands 
East Indies, UNRRA, and Finland. 

Several members of the nitrogen industry called attention to the 
position in which they would be placed if, as proposed, the Army 
shipped its nitrogen production to other countries instead of returning 
it to the producers as originally promised. Producers had made com- 
mitments to their domestic customers and depended on the Army 
supply under the sell-back arrangements to fill their own orders. 


Adoption of a device 


The Government, however, was determined that its own commit- 
ments should be met. It was, of course, faced with the fact that if 
the fertilizer was shipped directly overseas it would be in a position 
of breaking faith with commercial producers for the return of the 
material. In order to prevent this, it worked out and adopted the 
device of delivering the fertilizer to private industry and then, through 
a system of priorities, it forced the producers to sell the material to 
France and the foreign countries to which it was committed. 

The particular FGAN involved at Texas City was delivered to 
Lion Oil for shipment to France in the following manner: The Federal 
allocation of ammonium nitrate on November 7, 1946, for French 
colonies was fixed for the first quarter of 1947 at 55,000 tons. This 
allocation, it may be well to note, was made before the material which 
blew up at Texas City was manufactured, and also before the Lion 
Oil Co. entered into the so-called contract with the Government under 
the sell-back arrangement. That contract was not written until 
January 10, 1947. 

Prior to the date of the contract and on November 25, 1946, the 
French Supply Council, acting for the Government of France, ‘filed 
application with the Civilian Production Administration ° for approxi- 
mately 70,000 short tons of FGAN. The applications were approved 
by the CPA and given CC priority rating. A memorandum relating 
to these applications contained the following illuminating paragraphs: 


As you know, we have been informed that the United States Army is now 
returning to producers the tonnage of ammonium nitrate which they had bor- 


4 See footnote 3, 
5 See footnote 3, 
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rowed. Our chemicals division states that these producers are reluctant to ship 
to export either from this returning tonnage or from new production and, there- 
fore, the United States Government commitment is in danger of not being 
fulfilled. Mr. Hart, chemicals division, is of the opinion that the only method 
by which this export requirement will be filled is through the use of a CC rating 
authorized to cover these unfilled balances. 

e 5 * * * * « * 

. As indicated above, producers are still reluctant to ship to export. We had 
hoped that with the return of the borrowed quantities this reluctance would 
disappear. Since it has not, it is recommended that a CC rating be authorized 
to the quantities indicated in order that these applicants may receive delivery of 
the balances which have been allocated to them. 


After CPA approved the applications and issued a priority rating 
for the fertilizer, it assigned a quota to Lion Oil. <A contract was 
then entered into between Lion and the purchasing agent of the 
French Supply Council for the sale and exportation of the FGAN to 
France. In accordance with French shipping instructions trans- 
mitted through Lion, the FGAN was shipped to Texas City. 
Government control 


It is clear from the foregoing that the whole operation was one of 
Government control. The so-called delivery to Lion was at best a 
mere paper transaction. Lion had the role of a mere automaton in 
the fulfillment of the Government’s commitments to France. It 
was not connected in any way with the manufacturing, shipping, 
testing, or handling of the FGAN which blew up at Texas City 
and while it may have “resold” the material to the French Supply 
Council, it had no more power or control over the sale or disposition 
of the FGAN, than if the Government itself had shipped the material 


to France. Whatever may be the technical and legal connotations 
to be drawn from the sale transaction, there can be no doubt in the 
minds of fair and reasonable eee that because of its complete 


dominance over all phases of the program, the responsibility for the 
FGAN involved in the Texas City distister was the Government’s. 
The committee is of the opinion that it would be wriong indeed to 
permit the Government, when for reasons of political expediency it 
continues to exercise substantially all the prerogatives of ownership 
over the fertilizer, to avoid responsibility therefor simply because 
bare legal title may have been in another. 


CONCLUSIONS 


There can be no doubt that the fertilizer known as FGAN is a 
dangerous and hazardous explosive. The disaster itself is ample 


proof of this fact. As the majority opinion in the Supreme Court 
succinctly states: 


Following the disaster, of course, no one could fail to be impressed with the blunt 
fact that FGAN would explode (Dalehite v. United States, 346 U.S. 15, 23). 

The Army knew that FGAN possessed dangerous characteristics. 
It had been using ammonium nitrate, the primary ingredient of 
FGAN, for years as a component in the manufacture of explosives. 
In fact, the particular FGAN which blew up at Texas City was 
manufactured under an explosives patent at Army ordnance plants 
formerly used for the manufacture of munitions. Government 
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responsibility for the whole program can be fixed by the statement 
of the Supreme Court which, on page 18 of the majority opinion, reads: 

This fertilizer had been produced and distributed at the instance, according 
to the specifications and under the control of the United States. 

‘Tests conducted at the request of the Government to determine 
the explosive and fire hazards of FGAN were terminated by it at an 
intermediate stage against the recommendations of a research labora- 
torv hired by the Goverament, and in the face of the suggestion that 
further research might point up suspected dangers. In addition 
there was a continuing history of fires, complaints of overheated 
FGAN in charred bags, and incidents of ammonium nitrate explo- 
sions. Yet, in the shipment of this product, the Government treated 
it as an everyday commodity of commerce labeling it simply as a 
fertilizer without warning of its propensities. Certainly the com- 
mon carriers and people who handled the cargo in transit could not 
be expected to possess the facilities or technical knowledge to de- 
termine for themselves the latent and inherent dangers of this com- 
plex compound. Manufacturers today must keep pace with the 
times and use the greatest caution and integrity to insure the safety 
and well-being of all. Since the Government knew that FGAN pos- 
sessed explosive characteristics, it had the duty and obligation, as 
would be expected of any manufacturer, to know its own product 
thoroughly and to ascertain the enormity of the forces it was turning 
loose upon unsuspecting persons. 

The particular fertilizer which blew up at Texas City was part of 
a project through which the United States Government was seeking 
to carry out a program of foreign aid to various war-ravaged and 
famine-stricken areas overseas. It not only initiated the program 
but controlled all phases of the project right from the manufacturing 
stage to the final delivery of the fertilizer at its destination. While 
it has been claimed that, pursuant to a sell-back arrangement, title 
to the FGAN at Texas City was not in the United States Government, 
a thorough study of the evidence makes it all too clear that the 
Government exercised substantially all the prerogatives of ownership 
over the fertilizer and, through a system of priorities, controlled or 
had the power to control the entire fertilizer program to the exclusion 
of all others. 

Of course, whether the Government owned the fertilizer which blew 
up at Texas City or whether title to the product had passed to another 
is, in the final analysis, unnecessary to decide. The evidence before 
the committee overwhelmingly proves that FGAN, an inherently dan- 
gerous and hazardous explosive, was introduced into the flow of com- 
merce by the Government without proper safeguard. That fact alone, 
in the opinion of the committee, is sufficient to place responsibility on 
the Government, for it is a well established jurisprudential principle 
that the manufacturer of a dangerous commodity who introduces 
it into the stream of commerce must fully test its properties and even 
though the product has passed beyond its ownership and control, it 
must nonetheless take adequate precautions and give adequate warn- 
ings for the protection of those who may be exposed to the danger. 
This the Government failed to do. And as a result over 4,000 inno- 
cent victims—people who not only were incapable of contributing to 
the disaster but, because of the suddenness and force of the explosions, 
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could not even take flight from it—were either injured or killed. 
The committee therefore believes that it is morally right that the 
United States Government should reimburse these claimants for the 
injury and damage caused by its officers and employees in negligently 
carrying out the FGAN program. 

In undertaking the manufacture and production of FGAN, the 
Government took what is known as a calculated risk. As the majority 
opinion of the Court of Appeals for the Fifth Circuit states: 

Even if some danger were recognized, the necessity of providing means of 

existence to the devastated areas might have called for the exercise of discretion 
as to whether to take a “calculated risk.”” (197 F. 2d, 771, 778.) 
The “calculated risk’”’ was taken for the benefit of the devasted areas 
of the world. It resulted in a benefit to the United States as a whole 
in that it prevented unrest and disorders which would have resulted 
from hunger and mass starvation. As noted in the court of appeals’ 
opinion, such disorders would have required the maintenance of ade- 
quate military forces in occupied areas (197 F. 2d 777) and might 
have lost some of our allies like France to communism. Since the 
fertilizer program was taken by the Government for humanitarian 
purposes, among others, it seems only right that it should reimburse, 
insofar as it is humanly possible, the comparatively few people who 
happened to be injured or damaged because of it. 


RECOMMENDATIONS 


For reasons set out in the preceding pages, the committee is of the 
considered opinion that the Government is wholly responsible for the 
explosions at Texas City and the resulting catastrophe. It therefore 
recommends that Congress take appropriate action, through legis- 
lation, to compensate claims for property damage, personal injuries, 
and death caused by the explosions which occurred at Texas City, 
Tex., on April 16 and 17, 1947. 

There is set out as a part of this report a draft bill containing pro- 
visions which would effectuate the recommendations of the committee. 
Generally, the draft bill would authorize the Secretary of the Army 
to investigate the claims to determine whether they are causally con- 
nected to the explosions and then to settle the damages claimed to 
have been sustained by each individual claimant (sec. 1 (a) of the 
draft bill). Precedent for such action is to be found in the Port 
Chicago, Calif., explosions where, through legislation, the Congress 
conferred expanded jurisdiction on the Secretary of the Navy to 
settle claims for property damage, death, and personal injury arising 
out of that disaster. (See Public Law 423, 78th Cong., and Public 
Law 637, 80th Cong.) 

The total amount claimed either by or on behalf of persons who 
had suffered damages as the result of the explosion was roughly set 
at the time of the court litigation at $200,000,000. Experience has 
shown, however, especially with regard to disasters, that amounts 
claimed against the Government are, for the most part, in excess to 
what Federal courts will finally allow. At the hearings which the 
special subcommittee conducted in Galveston and Texas City, Tex., 
lawyers representing several hundred claims testified that the total 
amount of all claims could more realistically be set at somewhere 
between $60,000,000 and $100,000,000. In fact, it was admitted by 
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one attorney that he filed, because of the running of the statute of 
limitations, a John Doe claim for $40,000,000 on behalf of any 
claimants which he might have thereafter acquired and that in truth 
and in fact the claims which he did acquire were not worth $260,000— 
un overestimated difference of some $39,740,000. 

In order to cut down the amount for which the Government would 
be liable, the committee recommends that a limitation of $10,000 be 
placed on claims for wrongful death (sec. 2 (a) of draft bill), and that 
only those persons permitted to bring such actions under the laws of 
Teras be permitted to submit wroreful death claims to the Secretary 
of the Army. The committee is also recommending that a limitation 
of 40 percent of the amounts paid out bv the subrogees be placed on 
subrogated claims (sec. 2 (b) of draft bill). It may be well to point 
out that Congress in the past has provided for the reimbursement of 
subrogees in claims against the United States. (Cf. Public Law 637, 
80th Cong.; S. Rept. 1355, 80th Cong.; and H. R. 104, 82d Cong., 
ist sess.) The committee feels, however, that since insurance pre- 
mium rates take into consideration anticipated losses, the Govern- 
ment should not be made to fully reimburse insurance companies for 
their so-called calculated business risks. 

Section 3 of the draft bill provides that the Secretary of the Treasury 
shall pay, in full settlement, the claims approved by the Secretary of 
the Army. Section 4 of the bill would require that all such settle- 
ments be in full discharge of all claims against the United States 
Government. The Secretary would be required to take an assign- 
ment to the United States of any right of action against third parties 
(sec. 5 of draft bill). The bill would direct the Secretary of the Army 
to transmit to Congress each claim submitted to the Department of 
the Army which is not settled by him with supporting papers, finding 
of facts and recommendations thereon, as well as a report of each 
claim settled and paid in accordance with this act. 

Section 7 of the draft bill contains a standard provision relating to 
attorneys’ fees. Ordinarily, special legislation relating to claims 
against the Government limits attorneys in their fees to 10 percent of 
the amounts awarded. However, section 16 of the Rules of the 
Subcommittee of the Judiciary which has jurisdiction of claims, 
permits the committee to set a different figure where, as here, extraor- 
dinary services have been rendered. In recommending that attor- 
neys’ fees be set at 20 percent of the amounts paid, the committee 
is mindful of the tremendous services rendered by the lawyers over 
the past 7 years. While they were unsuccessful in their case before 
the Federal courts under the Tort Claims Act, they nevertheless 
performed extensive services in legal research, in traveling about the 
country obtaining depositions and examining literally hundreds of 
witnesses in preparation for trial. They have, of course, also ex- 
pended efforts on behalf of their clients in developing briefs and 
presenting arguments both before the appellate courts and before this 
committee of Congress 

At the end of the draft bill there is a letter from an Assistant 
Attorney General containing the views of the Department of Justice 
on the Texas City disaster. In this connection, the committee wishes 
to make clear that the decisions of both the Supreme Court and the 
Court of Appeals for the Fifth Circuit were based upon a construction 
and interpretation of the Federal Tort Claims Act. Neither court 
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weighed the evidence insofar as the facts relating to the liability of the 
United States Goverfment were concerned; rather, they held, as a 
matter of law, that the Government’s fertilizer program was a “dis- 
cretionary function” within the meaning of the Federal Tort Claims 
Act and that Federal courts, therefore, were without jurisdiction to 
entertain the claims. (See pp. 3-5, supra.) This is made clear by 
the dispositive statement in the majority opinion of the Supreme 
Court which reads (p. 24): 


Even assuming their correctness arguendo, though, it is our judgment that they 
do not establish a case within the act. This is for the reason that as a matter of 
law the facts found cannot give the district court jurisdiction of the cause under 
the Tort Claims Act. 


The conclusion and recommendations of the committee, on the other 
hand, are based upon a study of the merits of the issues and facts 
connected with the disaster. 

[Draft bill] 


A BILL To provide a method for compensating claims for damages sustained as the result of the explosions 
at Texas City, Texas 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That 

Section 1. (a) The Secretary of the Army shall investigate and may settle 
claims against the United States insofar as they relate to damages for compen- 
sation for property, death, or personal injuries, resulting from the explosions at 
Texas City, Texas, on April 16 and 17, 1947, commonly referred to as the Texas 
City disaster. 

(b) Claimants shall submit their claims in writing to the Department of the 
Army, under such rules as the Secretary of the Army prescribes, within one year 
after the date of enactment of this Act. 

Sec. 2. (a) Claims for damages based on wrongful death may be submitted 
only by persons authorized to institute actions for wrongful death under the 
Revised Civil Statutes of the State of Texas and may be approved for settlement 
by the Secretary of the Army in sums not to exceed $10,000. 

(b) The Secretary of the Army may approve for settlement subrogated claims 
in sums not to exceed 40 per centum of the amounts paid by subrogees. 

Sec. 3. The Secretary of the Treasury shall pay out of moneys in the Treasury 
not otherwise appropriated, in full settlement, the claims referred to in this Act 
which are approved for settlement by the Secretary of the Army or his designate. 

Sec, 4. A settlement made under the provisions of section 3 shall be in full 
discharge of all claims against the Government of the United States. 

Sec. 5. The Secretary shall require assignment to the United States of any 
right of action against a third party arising from the property damage, death, or 
personal injuries, with respect to which the settlement is made. 

Sec. 6. She Secretary of the Army shall transmit to the Congress: 

(a) each claim submitted to the Department of the Army in accordance with 
section 1 which has not been settled by him, with supporting papers and a 
report of his finding of facts and recommendations; 

(b) a report of each claim settled by him end paid pursuant to section 3. 
The reports shall contain a brief statement concerning the character and 
justice of each claim, the amount claimed, and the amount approved and 

aid. 

See. 7. No attorney or agent on account of services rendered in connection 
with each claim shall receive in excess of 20 per centum of the amount paid, any 
contract to the contrary notwithstanding. Whoever violates the provisions of 
this Act shall be fined not to exceed $5,000. 








APPENDIX 


JANUARY 4, 1954. 
Hon. Epcar A. Jonas, 


Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. ConcressMaNn: This is in response to your letter of December 
2, 1953, addressed to the Attorney General, transmitting copies of volumes 1 
and 2 of the transcript of hearings before the subcommittee of the Committee on 
the Judiciary of the House of Representatives in connection with the Texas City 
disaster, and of your additional letter of December 4, 1953, transmitting volume 3 
of the hearings before your subcommittee at Galveston, Tex., on November 16, 
17, and 18, 1953. 

You have requested expressions of the Department of Justice relative to the 
subject matter of the hearings. 

In the first place, I wish to express my appreciation of the opportunity to appear 
informally with a member of my staff before your subcommittee in Washington 
on November 9, 1953, and of the present invitation to comment on the arguments 
and statements presented by claimants’ counsel to your subcommittee in Galves- 
ton. Not merely as a preliminary remark, but as a sincere expression on behalf 
of mvself and of the several officers, employees, and counsel of the Government 
who have had the responsibility of representing the United States in this matter, 
I want to state that all of us are fully aware of the magnitude of the destruction of 
property and of the loss of life at Texas City on April 16, 17, 1947; and all of us, 
as individuals, are moved by the considerations of human sympathy so eloquently 
expressed by Representative Thompson of the Ninth Congressional District of 
Texas and other spokesmen for those who suffered the losses. 

At this late stage we do not deem it appropriate or necessary to undertake a 
reargument of the case on the facts or the law. The Government’s position was 
fully and carefully presented in the trial court, the United States Court of Appeals 
for the Fifth Circuit, and in the Supreme Court of the United States. Copies of 
the Government’s briefs in the appellate courts have been made available to your 
subcommittee. It is clear from these briefs that the statement of claimants’ 
leading counsel that the Government ‘“‘never really questioned these facts [the 
district court’s findings of negligence] (tr. comm. hearings, p. 122) is considerably 
less than accurate. 

We invite the subcommittee’s attention to pages 88 through 146 of the brief 
for the United States in the court of appeals and to pages 55 through 167 of the 
brief in the Supreme Court. As will be seen, at least one-half of the written 
argument on behalf of the United States in the appellate courts was addressed to 
the errors of the district court in its findings that any employee or employees of 
the Government were guilty of actionable negligence in connection with the dis- 
aster at Texas City. Extended oral orgument was addressed to the same aspect 
of the case. 

More important than the arguments of Government cornsel, however, is the 
fact that neither the judges of the court of appe>ts (197 F. 2d 771), nor the Justices 
of the Supreme Court (346 U. 8. 15), accepted the district court’s views that the 
Government was negligent. We believe that all six judges of the court of appeals 
decided that at least the basic findings of the district court were clearly erroneous. 

Judge Strum’s opinion (197 F. 2d at 781-782) expressly noted plaintiff’s failure 
to establish fault or negligence in any respect. He found that assertions of 
negligence in the manufacture, labeling, and handling of the fertilizer and in 
notice of its character were not supported by the evidence. He specifically found 
that there was no evidence that the commodity was an inherently dangerous 
explosive or that there was any failure to use reasonable care in its manufacture, 
packaging, or transportation, and that the bags were plainly labeled in a manner 
“sufficient to put the ship operators on notice as to the nature of the substance 
they were handling.”~ He characterized as ‘‘clearly erroneous” the district 
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court’s finding ‘‘that the explosion was due to the inherently dangerous character 
of the FGAN” and that the United States gave inadequate warning. And he 
concluded that the entire evidence ‘‘appraised as a whole’ left with him ‘“ ‘the 
definite and firm conviction’ that the United States was not guilty of negligence.” 

The opinion of Chief Judge Hutcheson (197 F. 2d at 782-786), in which Judge 
Borah concurred, also disclosed the clear conviction that petitioners failed 
properly to establish negligence or fault on the part of any employee of the 
United States. He agreed “with the appellant [the United States] that the find- 
ings are contrary to the truth and right of the case and clearly erroneous,” declared 
that ‘“‘the district judge erred in holding that the program was in its nature so 
dangerous that it constituted a public nuisance and its mere undertaking was 
wrongful,” and reiterated that he was “in no doubt” that “the findings and 
conclusions are, upon this record, clearly erroneous and cannot stand.” 

Judge Rives’ opinion (197 F. 2d at 772-781), in which Judges Holmes and 
Russell concurred, also rested upon the conclusion that there was a fundamental 
error in the district court’s findings. Although the opinion relied upon the Tort 
Act’s “discretionary function’? exemption (28 U. S. é. 2680 (a)), it is clear that 
these three judges rejected the district court’s basic finding that the fertilizer 
was an inherently dangerous explosive substance of whose qualities the Govern- 
ment’s employees were or should have been so aware that the fertilizer program 
should not have been undertaken as it was. Contrary to the findings of the 
district court, this opinion stated that “it can hardly be argued that the dangers 
of explosion from FGAN were so well known prior to the disaster that judgment 
or discretion were not called into exercise as to whether it should be manufac- 
tured at all and under what safeguards and warnings it should be distributed.” 

The Supreme Court opinion also indicates serious reservations with respect to 
the district court’s findings of negligence. It expressed agreement with the char- 
acterization of the findings in the court of appeals as ‘“‘profuse, prolific, and 
sweeping”’ and stated that ‘‘no proper review could be exercised by taking the 
‘fact’ findings of ‘negligence’ at face value’’ (p. 24, fn. 8). 

It refers to the Government’s manufacture and shipment of the commodity 
‘‘for more than 3 years without even minor accidents,” its investigation and ex- 
periments, and the availability and reliance upon TVA and private industry 
practice and experience (p. 28). It points out that: 

‘‘* * * The basic ‘plan’ * * * was drawn up in the light of prior experi- 
ence by private enterprise and the TVA. In fact it was, as we have pointed 
out, based on the latter agency’s engineering techniques, and specifically 
adopted the TVA process description and specifications (pp. 38-39).” 

The lack of participation by Government employees in the negligent conduct 
found by the district court is underlined by the following excerpts from the 
Supreme Court’s opinion— 

‘‘As well, serious judgment was involved in the specification of the bag 
labels and bills of lading. The importance of this rests on the fact that it is 
the latest point in time and geography when the Government did anything 
directly related to the fire, for after bagging the FGAN was of course 
physically in the hands of various nongovernmental agents. * * * there 
was serious room for speculation that the most direct operative fact causing 
the immediate fire on the Grandcamp arose from errors that the French 
Council, longshoremen, or ship staff committed * * * (p. 41).” 

The opinion also stresses complete compliance with applicable regulations of 
the Interstate Commerce Commission in shipping the material— 

““* * ™ 7f.¢ Pian had been prepared in this regard by the Transportation 
Officer of the Director’s Office. His decision in the matter was dictated by 
the ICC regulations. These did not provide for a specific classification 
for the material other than as fertilizer. Labeling it as anything but 
‘oxidizing material’ was not required—indeed was probably forbidden—and 
even this requirement was waived for bags of less than 200 pounds. To the 
extent, then, that the Army had a choice in the matter, its decision not to 
seek to list its FGAN in any other fashion was within the exception. The 
immunity of a decision as to labeling, in fact, is quite clearly shown by the 
fact that the ICC’s regulations, for instance, could not be attacked * * * (pp. 
41-42).” 

Similarly, with respect to the Coast Guard, the Supreme Court observed: 

“The findings of negligence on the part of the Coast Guard in failing to 
supervise the storage of the FGAN, and in fighting the fire after it started, 
were rejected by a majority of the Court of Appeals (p. 42).” 
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In view of the absence of negligence and the fact, recognized by the Supreme 
Court, that the material was in possession and control of private persons from a 
time long before the fire and explosion occurred, it is submitted that suit was 
brought against the United States because of the magnitude of the disaster and 
the ability of the United States to pay for it, rather than upon conventional theories 
of tort liability. It is unlikely that suit would have been brought against any 
private person who stood in the same relationship to the fertilizer as the United 
States. 

It appears that the “testimony” before the subcommittee at Galveston was 
largely made up of arguments by counsel for the subrogated insurance company 
plaintiffs and a rehash of the contentions that were unsuccessfully advanced by 
them in the courts. In that connection, it might be pointed out that the claim- 
ants were and are represented by ‘‘approximately 200 attorneys” (Tr. Comm. 
Hearings, p. 354, 355). In the emotionally charged litigation, the United States 
was at first represented by only one attorney, a former assistant United States 
attorney for the southern district of Texas. He was later joined by another trial 
attorney borrowed from the staff of the United States attorney. They were, of 
course, given such assistance as was available from advisory attorneys in the 
Department of Justice. It seems somewhat ironic, therefore, that the leading 
counsel for the underwriters spoke complainingly before the subcommittee of “a 
fiercely aggressive attitude on the part of the Department of Justice” (Tr. Comm. 
Hearings, p. 133). As a matter of fact, the abuse of Government counsel during 
this litigation reached such heights that it was condemned by the special master 
in the trial court.!. The court of appeals, on its own motion, also took *‘notice of 
the abusive and defamatory language in appellees’ brief and orders that same be 
expunged from the record * * * for the reason that such matters are not only 
immaterial, but also intemperate and reproachful” (R. 27792). 

As indicated hereinabove, we do not think that any new fact was brought out 
or established in the hearings at Galveston. Most of the statements to the 
subcommittee concerning the facts were made by advocates who were under- 
standably argumentative in their presentation. It has been noted that counsel 
for the leading underwriters involved in the litigation stated to the subcommittee 
that the amount of all claims based on the Texas City disaster was a figure some- 
where between $60 million and $100 million. The amount sued for was in excess 
of $208 million, and 80 percent thereof was made up of the claims for corporate 
and other business property damage together with the claims by subrogated 
insurers, including claims of individuals in excess of their insurance recovery. 
We assume that the later and more modest total of claims for relief from the 
Public Treasury would be divided into the same categories in approximately the 
same proportions. Any program of payment to the claimants would therefore 
entail reimbursement in enormous amounts to the subrogated insurance companies 
that suffered losses on their calculated risks, 

Yours very truly, 
Warren E. Burcer. 


(The following abstracts from the record in the Federal litigation 
relating to the Texas City disaster were submitted as an exhibit by 
the attorneys appearing for claimants at the hearings before the 
special subcommittee at Galveston, Tex., and the exhibit was made a 
part of the record of those hearings:) 


1 We repeat the text of footnote 3 of the Reply Brief for the United States in the Court of Appeals: 

‘Appellees’ invective has not been confined to counsel presenting the appeal for the United States. 
Similar charges were leveled against trial counsel. ‘The special master appointed by the district court 
reported, for example, that ‘at least 500 pages of the record are taken up’ with ‘charges and reiteration 
of charges against Government counsel’, that counsel for plaintiffs had ‘been vocal, vigorous, and ver- 
bose in their denunciation of Government counsel’; that ‘the record is replete with references to Gov- 
ernment counsel to the effect that their conduct was reprehensible, outrageous, and dishonorable’; 
that the special master had refused to accede to the demands of plaintiffs’ counsel because that ‘would 
have amounted to a judicial holding that Government counsel were not acting in good faith and were 
not telling the truth’ which he ‘did not believe * * * to be true’*(R. 89 ff., passim).”’ 
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COMPENDIUM OF STATEMENTS OF KNOWLEDGE OF DANGEROUS AND EXPLOSIVE 
CHARACTERISTICS OF FGAN AND ADMISSIONS OF Fact, AND FAULT AND NEGLI- 
GENCE ON THE PART OF THE GOVERNMENT, ITs AGENTS, SERVANTS, EMPLOYEEs, 
AND REPRESENTATIVES, BY RESPONSIBLE PERSONS AND OFFICIALS AND AU- 
THORIZED AGENCIES OF .THE UNITED STATES, APPEARING IN THE PRINTED 
RECORD OF EvIDENCE IN No. 398, OctosperR Term, 1952, UniTep StaTEs 
SupreME Court, Aa Case Entitiep “Evizaneta H. DALEHITE ET AL., PETI- 
TIONERS, V. UNITED STATES OF AMERICA, RESPONDENT” 


Beceuse the first manufacture of fertilizer grade ammonium nitrate occurred 
in 1943, under the Hercules Cairns Explosives Patent 211738, covering blasting 
explosives, which was licensed to the United States Government for its use 
(R. vol. 18, p. 13574), the statements and admissions here contained will begin 
with that vear, 1943. 

YEAR 1943 
August 20 

Wilbert J. Huff, consulting explosives chemist, Bureau of Mines, replics to 
TVA request for opinion of Bureau on use of FGAN that ‘‘In general we do not 
favor the mixing of organic materials with ammonium nitrate, and are of the 
opinion that, while such mixtures may not be unduly sensitive, accidents due to 
other causes may be attributed to such mixtures. * * * We are very conserva- 
tive in the recommendation of mixtures that have not been subjected to extended 
experience and tests. * * * (R. vol. 33, p. 25222). 


August 18 
J. E. Tiffany, of Bureau of Mines, to Dr. Huff, on question of FGAN and its 


hazards, says: 

‘‘We know that there have been disastrous explosions with ammonium nitrate 
and undoubtedly these may recur from time to time. The conditions to bring 
about these explosions have never been satisfactorily established” (D. T. 11). 


September 18 


Canadian scientists at TVA conference objected to the use of FGAN as it was 
manufactured and shipped to Texas City, because “It might increase the fire 
and explosion hazards” (P. T. 239, R. vol. 24, pp. 20922-20925). 


September 20 


Conference of Government and explosives manufacturing experts, considering 
the beginning of manufacture of FGAN, were told by two ordnance captains 
attending, of the dangerous materials involved, the minutes reflecting: 

‘Representatives from the Ordnance Department stated that in their handling 
of ammonium nitrate it was treated entirely as a high explosive’ (R. vol. 26, 
pp. 21722-21724). 


October 29 


Tiffany, of Bureau of Mines, to Huff, with report forwarded to TVA, October 29: 

‘“‘Nevertheless, accepted precautions in handling these ammonium nitrate 
mixtures should be observed because numerous disastrous explosions of ammonium 
nitrate have occurred in the past. These explosions have taken place under 
conditions that have never been satisfactorily established. Undoubtedly such 
occurrences may recur from time to time” (Tiffany, exhibit 5). (Not printed.) 
November 26 

Official Bureau of Mines Report No. M-1871, marked “Confidential Memo, 
Not for Publication,’”’ dated November 26, prepared by D. Harrington, quotes 
from letter of Hylton Brown, reading in part: 

‘“‘As this information indicates, extreme care should be taken in fighting fires 


where ammonium nitrate is present, and persons should be warned of the possi- 
bility of explosions” (P. T. exhibit 216). 


YEAR 1944 
February 17 
J. Ek. Underwood, WPB, writing to members of Chemical Referee Board, states: 
‘Considerable data are available in connection with the explosiveness of straight 
ammonium nitrate, and some mixtures of this material and other salts. But 
practically nothing is known regarding the hazards involved through the introduction 


of organic materials to ammonium nitrate itself” (R. vol. 23, pp. 20026-20027). 
[Italics supplied.] 
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February 24 

Circular letter, Col. Crosby Field, Ordnance Department, Assistant Director 
of Safety, directed to all Government plants: 

“(1) That ammonium nitrate is an explosive and that its fire and explosive 
hazards ‘are aggravated when the material is contaminated with combustible or 
carbonaceous materials as is the case with all oxidizing agents’ ”’ (R. vol. 33, p. 
25196). 

Varch 3 


Letter, Wilbert J. Huff, consulting explosives chemist, Bureau of Mines, to 
Lt. Col. George Fnsminger, Safety and Security Branch, Office of Chief of Ord- 
nance, War Department. After stating that the small tests made by the Bureau 
if Mines would not be conclusive: 

‘Before these tests were made I repeatedly called attention of representatives 
of the Department of Agriculture, the Tennessee Valley Authoritv, and the 
War Production Board to the hazards of the mixture of ammonium nitrate with 
organic materials * * *, For that reason I was quite unwilling to endorse any 
ammonium nitrate mixture that contained organic materials on the basis of our 
small-scale study at Bruceton alone.” 


March 9 


Ordnance Department letter to Hercules Powder Co., Du Pont Co., and Atlas 
Powder Co., concerning the adding of PRP to ammonium nitrate, which is the 
same FGAN exploding at Texas City, carried this statement in part: 

“The technical literature states that a very definite explosion and fire hazard 
exists when organic materials are added to ammonium nitrate. = 

“Would the experience of the Du Pont Co. allow you to form an estimate of 
the hazard involved in the coating of ammonium nitrate with a mixture of organic 
materials at temperatures indicated in the above paragraph?”  (R. vol. 33, pp. 
25127-25130). 

March 14 


Answer, DuPont to Ordnance Department letter quoted above. After reciting 
explosions in DuPont plant attributed ‘‘to the presence of petrolatum which found 
its way to the evaporating pan,”’ Du Pont stated: 

‘‘As a result of this occurrence and previous explosions in the ammonium 
nitrate plant, this company discontinued the coating of ammonium nitrate with 
any organic compound” (R. vol. 25, pp. 21221-21222). 


April 6 


At conferences occurring on this date between Dr. Harry Curtis, consultant of 
TVA, and dean of engineering of the University of Missouri, and other Govern- 
ment officials, Dr. Curtis stated: 

“That the hazard involved in the production of ammonium nitrate has long 
been recognized, that it is probably no greater than that involved in some of our 
other operations, and that we are justified in continuing our present method of 
operation as long as the war continues. He believed, however, that for the peacetime 
production of fertilizer, a safer production method should be developed” (vol. 24, p. 
20919). [Italics supplied.] 


YEAR 1945 

May 

Ordnance Department brought out its 1945 edition of the Safety Manual 
(R. vol. 33, pp. 25139-1 to 25139-34). Subdivision (c) of paragraph 70, headed 
“Nitrates (Inorganic),” paragraph 3, reads: 

“When compounded with combustible substances, nitrates are violent fire 

and explosive hazards, and may be subject to spontaneous ignition.” 

Paragraph 4, in part, reads: 

‘‘Ammonium nitrate may be exploded by relatively light initiation if it has 
been sensitized by impurities such as carbonaceous materials.” 


May 11 


Conference notes of WPB conferences on dangers and explosibility of FGAN, 
which discusses the nonsafety of storage of ammonium nitrate in large quantities, 
saying further: 

“With relation to potential hazards, Dr. P. Miller cited a preliminary report 
by Underwriters Laboratory on their tests of TVA conditioned ammonium 
nitrate fertilizer which indicated that the organic coating increased the sen- 
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sitivity of ammonium nitrate to detonation. * * * That the presence of such 
conditioner increased the sensitivity of the ammonium nitrate to detonation” 
(Bulletin 571, P. T. exhibit 246, R. vol. 24, p. 20929). 

TVA Report No. 571, captioned “Conditioning of Nitrogenous Fertilizer, 
Literature Survey,” in part says: 

“Tt has been reported in an earlier literature survey (5) that the presence of 
organic combustible matter as impurity and ammonium nitrate increases the 
tendency of the ammonium nitrate to explode. According to that survey 1 percent 
of petrolatum in ammonium nitrate ts a better sensitizer than 1 percent of TNT. 
It has been recognized (4) that the use of organic materials for conditioning ammonium 
nitrate possibly may be dangerous in that it may increase the explosibility’”’ (R. vol. 
24, p. 20928). [Italics supplied.] 


YEAR 1946 
July 22 

Lt. Col. J. S. Jefferds, commandant, Iowa Ordnance Plant, undertook to get 
up a set of safety standards. Subdivision (c) read: 

“Dry ammonium nitrate may be detonated if given the proper stimulus. 
Detonating qualities are enhanced by contamination of carbonaceous materials, 
confinement, and heat” (R. vol. 7, pp. 6222-6223). 

When queried about this information, on deposition this testimony occurred: 

“Q. Now, then, in July 1946, you had already discovered what. to be fearful 
of in handling this unpredictable material, ammonium nitrate fertilizer 
grade?—A. We were aware of the hazards” (R. vol. 7, p. 6224). 

Colonel Jefferds also copied from 1941 Ordnance Manual this language: “Am- 
monium nitrate is not very inflammable at atmospheric temperatures, but fires 
involving ammonium nitrate in large quantities become an explosive hazard” 
(R. vol. 25, pp. 21029-21030). 

July 24 

Maj. Edwin J. Grayson, commanding officer, Nebraska Ordnance Plant, writing 
for request of waiver of section X, paragraph 80, Ordnance Safety Manual, dealing 
with manufacture of FGAN and method of shipment, states: 

“Consideration must be given to the fact that the nitrate, before leaving the 
ammonium nitrate line, will be coated with a mixture of clay, petrolatum, rosin, 
and paraffin, and will be in pellets of about 35 mesh. Jt is shipped as a fertilizer 
rather than as explosive’ (R. vol. 25, p. 21449). [Italics supplied.] 


December 80 


The contract between Emergeney Export Corporation and the United States 
Government, covering the production of FGAN at the ordnance plants of the 
Government, under subdivision (b) of article 6-a, provided in part: 

“The Government recognizes that the work herein provided for is of a highly 
dangerous nature, and that its accomplishment under existing conditions will be 
attendant with even greater risk of damage to property, injuries to persons, and 
failures or delays in performance due to uncertain and unexpected causes that 
would normally exist. The Contractor is unwilling to assume said risk for the 
consideration herein provided. It is therefore agreed that the Contractor shall 
not be liable to the Government in any amount whatever for failure or delay in 
performance by it hereunder or for any damage to or destruction of property or for 
any injury to or death of persons arising out of or in connection with the work here- 
under, no matter what the cause thereof may be or may seem to be’ (R. vol. 29, p. 
23364). [Italics supplied.] 

December 


Report of B. T. Christiansen, chief chemist for Emergency Export Corporation, 
the supervising agent of the Government in the manufacture of FGAN. Mr. 
Christiansen says, in this volume, which was circulated to Army Ordnance: 
“Ammonium nitrate supports the combustion of oxidizable materials” and “If 
mixed with carbonaceous materials it is exploded more readily” (R. vol. 38, 
p. 27703). , 

(Notrr.—Major Starr, commanding officer, Nebraska Ordnance Plant, admits 
that the information in Christiansen’s bulletin and article was in the Ordnance 
files when he, Starr, arrived as the commander at the ordnance plant, Starr 


stating (R. vol. 8, p. 6476): “Well, the information reported on there has been 
known for some time.’’) 
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REPORT OF EMERGENCY EXPORT CORPORATION, DATED AUGUST 27, 1946 


“Tt was brought out at the time of discussion that experience Emergency 
Export Corporation had in making export shipments of grained ammonium 
nitrate in paper bags had brought out the fact that approximately 20 percent of 
the bags had been broken open upon arrival at overseas destinations. It was 
suggested that certain containers which were surplus to the needs of the War 
Department might be utilized in shipping ammonium nitrate” (R. vol. 29, p. 


23261). 
YEAR 1947 
January 16 


Hf. A. Campbell, chief inspector, Bureau of Explosives, writes Chief of Ordnance 
in alarm over boxcar fires of FGAN, stating: 

“Inquiry developed that loading temperatures have been ranging from 180° 
to 210° F. It was also developed that it has not been uncommon to find that 
paper bags in which the nitrates were shipped badly charred and disintegrated 
when unloaded at destination. J am of the opinion that loading temperatures in 
this material are excessively high and continued spontaneous heating in material 
loaded at these temperatures ts liable to result in fires in transportation. Your 
assistance is solicited in handling the matter so that future shipments will be cooled 
to a temperature not to exceed 120° F. at time of loading’ (R. vol. 29, pp. 22989- 
22990). [Italics supplied.] 

March 7 


Advice of Campbell handled this manner: 

“‘Duncan Smith took letters from plant to D. C. and discussed with Mr. H. D. 
Reynolds, who answered Mr. Campbell’s letter to the effect that it is not feasible 
to accept his recommendation” (R. vol. 29, pp. 22989-22990). 

January 27 

Letter from Chief of Ammunition Supply Division, Office of the Commanding 
General of Ordnance Department, stating in part, in reference to Campbell letter: 

“This matter has been discussed with Colonel Tibbitts, of the Safety and 
Security Division, and they have no objection to the ammonium nitrate being 
loaded at a maximum temperature of 190° F. It is realized that the request to 
not exceed 120° F. at time of loading is not practical” (R. vol. 13, p. 9444). 


May 28 


Col. Joel E. Holmes, field director, Ordnance Department, reports to Chief 
Field Director of Ammunition Plants on paper bag tests, same paper bags used 
at Texas City: 

“The Union Bag Co. has reported that ammonium nitrate dust on paper bags, 
upon absorbing sufficient moisture from the air to become damp will cause serious 
damage to the paper. * * * Special tests conducted at Iowa Ordnance Plant 
show that the inner ply of multiwall bags suffers degradation after 24 hours 
heating in an oven maintained at 100° C. (212° F.) under conditions wherein the 
paper is embedded in a dish of ammonium nitrate fertilizer.” 


January 22 


Union Bag & Paper Corp. report, after a series of tests, on the same bags used 
to sack the ammonium nitrate exploding at Texas City: 

“At 90° relative humidity we found that paper in a bag will pick up moisture 
to a point where it has a moisture content of 15 percent or over. This amount 
of moisture in the bag walls, when filled with hot ammonium nitrate, will cause 
the disintegration which occurred. This disintegration will occur even at tem- 
peratures as low as 200° and probably lower, although we did not experiment at 
temperatures under 200°.” [Italics supplied.] 

Because of its findings, the bag company recommends: 

“If this is not possible from a warehousing point of view, it would be our 
suggestion to reduce the packing temperature to a range of 160° F.-175° F. * * * 
From our understanding of your operations it is questionable if you have the 
facilities to warehouse these bags under the relative humidity conditions sug- 
gested. * * * It has been our observation in other plants where ammonium 
nitrate is packed with little or no deterioration of the bags, that their packing is 
done within the range of approximately 160° F. to 170° F, and that they expe- 
rienced none of the difficulties which currently face you. Jt would be our strong 
recommendation that if possible your packing temperature range be reduced to that 
noted above” (R. vol. 29, p. 23411). [Italics supplied.] 
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January 1947 to April 15, 1947 


Testimony of Colonel Jefferds, commanding officer, Iowa Ordnance Plant: 

“Q. Let’s move on. We are at a temperature of 250 to 258. What happened 
to the material at that point?—A. At that point the material is dropped down 
through the shaker screen. | 

“Q. That is the Ro-Ball screen?—A. Yes, I believe that is the name. They 
were shaker screens. 

“Q. Through the screen passed whatever the size of the screen was in the way 
of grains of materia), is that right?—A. Yes. 

“Q. Into what?—A. Into bags. 

“Q. Bags immediately under your kettles, is that right?—A. That is right. 

“Q. How much time elapsed occurring between the bagging under the kettles and 
the delivery to the sewing machines at Central Bagging?—A. Oh, 15 or 20 minutes, 
perhaps” (R. vol. 7, pp. 6096-6097). [Italics supplied.] 


January to April 15 


Colonel Jefferds, commanding officer, Iowa Ordnance Plant, testified as follows: 

“Q. So far as FDAP was concerned, notwithstanding what Lieutenant Colonel 
Meldrum sent you, and notwithstanding what you were telling them, that they 
could either take production or lower temperature, but that you could not give 
them both, you told them that, didn’t you?—A. In effect, yes.” 

Jefferds further testifying: 

“Q. FDAP never ordered you to reduce temperatures and sacrifice production,,. 
did they?—A. They never ordered us to go to 120°. 

“Q. Or never less than 200°, did they, before Texas City?—A. That is correct. 

“Q. In fact, never less than 210° F. at Texas City, did they?—A. I kelieve 
that is also correct.” 


October 30, 1946 


\Letter, International Paper Co., on bag damage, stating, in part: 

“Tt is my understanding that the temperature of your material at the time it is 
filled into the bags is well above 212° F., and in addition, that your filled bags are 
normally loaded quite rapidly into cars which are closed and transshipped in the 
main to gulf ports, so that upon arrival at these ports the paper in the bags has 
not only been thoroughly dried out, but has had little if any opportunity to 
regain its normal moisture content” (R. vol. 29, p. 23414). 

March 4, 1947 

Col. Carroll H. Deitrick, now Brigadier General Deitrick, then heaa of Safety 
and Security Division of Ordnance, and executive officer to Maj. Gen. Everett 8. 
Hughes, Chief of Ordnance, wrote Picatinny Arsenal asking for certain tests 
and stating: 

‘Because of the similarity of the accidents, and owing to the fact that the 
fertilizer is bagged at temperatures of approximately 190° F. to 240° F. in duplex 
paper bags placed immediately into boxcars under relatively restricted conditions 
of free air circulation, this office suspects that the fires may have resulted from 
the normal high temperatures fertilizer in combination with easy ignitability of 
the duplex paper sack’”’ (R. vol. 30, p. 23829). 


May 21 


J. C. Holtz and R. L. Grant made an official investigation for the Bureau of 
Mines of the ammonium nitrate fertilizer exploding at Texas City entitled ‘‘Manu- 
facture of Ammonium Nitrate Fertilizer of the Type That Exploded at Texas 
City.”’ On the matter of heating and bag conditions, this was stated: 

“According to plant experience (56) fertilizer packed in the multiwall paper 
bags at 93° C. (199° F.) does not heat further. If packed at 104° C. (219° F.) 
and loaded promptly into railroad cars, the asphalt in the bags begins to bleed. 
If packed at 110° C. (230° F.) the insides of the bags show charring, particularly 
if heat losses are minimized. At 118° C. (244° F.) the three inner sheets are 
considerably weakened by charring and embrittlement. At 150° C. (302° F.) 
simulated bags ignited spontaneously in 5 or 6 hours.” 

May 7 

Col. Gordon C. Tibbitts, assistant to Col. Carroll H. Deitrick, executive officer 

to Maj. Gen. Everett S. Hughes, Chief of Ordnance, was ordered to Texas City 


to make an official investigation and report of the catastrophe there occurring. 
A part of that report states: 
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“The ammonium nitrate fertilizer on both ships, at least the greater portion, 
obviously detonated with high order as 2 result of fire. It is known that ammonium 
nitrate will detonate under certain conditions of elevated temperature when in 
the presence of carbonaceous materials. * * * There is ample carbonaceous 
material available in the bags in which the fertilizer is pecked in addition to a 
wide variety of contaminants in the hold of a ship with which me.terial from broken 
bags would come in contact. * * * Despite the fact that the begs are raised off 
the floor by the dunnage a broken bag will permit the nitrate to sift down through 
the dunnage onto the floor. This condition will always be present when the 
fertilizer is packed in paper begs” (R. vol. 25, pp. 21171-21172). 

January to April 15 


Capt. George E. McCabe, United States Coast Guard, Chief of Staff, Eighth 
Cosst Guard District, including Texes City, testified 2s follows: 

‘‘Q. Now, prior to April 16-17, 1947, the dates of the great Texas City disaster, 
did you ever know before that time that ammonium nitrate could or might ex- 
plode? A. No. 

‘“‘Q. Up to that time, from the standpoint of cargo, you viewed it as a harmless 
material, such 2s cottonseed meal, or flour, or sugar, or things of that sort?— 
A. Yes, or coal, or anything else” (R. vol. 9, p. 7311). 

April 29 to May 6 


Official United Stetes Coast Guard Board of Inquiry into explosion and fire on 
steamship Grandcamp, Texas City, in its finding No. 2, condemned the United 
States Government 2s follows: 

‘“The shipping officers of the United States Army, lowa Ordnance Plant, West 
Burlington, lowe, the Cornhusk Ordnance Plant, Coplant, Nebr., and the Nebraska 
Ordnance Plant, Firestone, Nebr., violated section 417 of the Interstate Commerce 
Commission Regulations governing the transportation of explosives and other dangerous 
articles, dated January 7, 1941, and in effect at time of shipment by describing the 
substance offered for transportation by rail under a shipping name not authorized by 
subject regulations”’ (R. vol. 24, p. 29675). [Italics supplied.] 


March 17, 1947 


Certificate by Capt. Albert F. Hine, Transportation Corps, at Gulfport, Miss., 
October 19 through November 4, 1946, November 6 through 26, 1946, and !No- 
vember 8 through December 1, 1946. First report shows 4,600 bags out of 188,832 
bags, listed as damaged with first cause ‘‘deterioration and partial charring of 
bags due to ammonium nitrate being bagged hot, contents of some bags remained 
at a relatively high temperature as long as 48 hours after cars were unloaded and 
ammonium nitrate placed on wharf” (Jefferds exhibits 19-C, 19-D. and 19-E). 
(Not printed.) 

May 13, 1946 

Letter B. T. Christiansen, chief chemist of Emergency Export Corporation, to 
Dr. John C. Holtz, of the Bureau of Mines, in part stated: 

‘‘The tests were made in an effort to determine the factors relevant to the char- 
ring of bags. The tests were precipitated because of reports of ammonium nitrate 
bags arriving at their destination in a charred condition. The reports of charred 
bags were not investigated and the fact as to whether or not they were actually charred 
has never been established” (R. vol. 27, p. 22066). [Italics supplied.] 


May 19, 1947 


Report, Colonel Stribling, commanding officer, Ravenna Arsenal, to Field 
Director of Ammunition Plants, on trip to port of Baltimore, stated in part: 

“Throughout the visit it was apparent that personnel handling fertilizer at 
the port had not been given complete instructions as to the type of material which 
can be stored with fertilizer, nor are they fully familiar with the problems inci- 
dental to proper handling” (R., p. 23092). 


June 12, 1947 


Confidential circular to branches of the Ordnance Department from Colonel 
Deitrick, Chief of Safety Division, and executive officer to Commanding Officer 
of Ordnance. In part it said: 

“The Ordnance Department has recognized the explosive properties and capa- 
bilities of ammonium. nitrate under certain conditions as cited in paragraph 70(a) 


1, 70(c) 2, 3, and 4, of the Ordnance Safety Manual, O. O. Form 7224, extracts of 
which are as follows: 
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“(c) ‘It (ammonium nitrate) should preferably be stored in explosive type 
magazines; 

““(b) ‘When compounded with combustible substances, nitrates are violent fire 
and explosive hazards and may be subject to spontaneous ignition; 

““(c) ‘A fire involving large quantities of ammonium nitrate may result in an 
explosion. It may be exploded by relatively light initiation, if it has been sensi- 
tized bv impurities, such as carbonaceous materials.’ 

2. “The Ordnance Department manufactures and supplies ammonium nitrate with 
the ideas expressed in paragraph 1 in mind”’ (R. vol. 38, p. 25180). [Italics sup- 
plied.] 

July 3, i947 

Report of Picatinny Arsenal on testing FGAN: 

“The most significant result included in this summarv is the detonation and 
extensive bomb fragmentation obtained by heating externally fertilizer ammonium 
nitrate and bagging paper with the air ordinarily present in the bomb remoyed by 
evacuation prior to test. * * * It is believed that the conditions and results of 
these tests reflect fairly accurately those of the explosion on board the Grandcamp 
on April 16, 1947” (O. C. O. 101). (Not printed.) 


August 11, 1947 


Lieutenant Colonel Gaines, Ordnance Department, memorandum to Field 
Director of Ammunition Plants states, after careful and exhaustive survey: 

‘None of the literature published by OF DAP has defended or justified the use of 
paper bags as containers for fertilizer. If metal containers were used we could 
eliminate all this confusion over bagging temperatures. Most important of all, we 
would increase very greatly the safety of handling, shipping, and storage of ammonium 
nitrate fertilizer. Breakage and spillage at ports and other transfer points would be 
negligible. It would reduce the amount of combustible material and pirhaps many 
of the numerous recent fires. There are numerous advantages to packaging this fer- 
tilizer in metal containers. It is recommended that u study be made to determine the 
feasibility of using metal containers. So long as countless other items of commercial 
use and manufacture are packaged in metal containers, it seems on the face of it in- 
excusable that we continue bagging fertilizer in paper bags’’ (R. vol. 29, p. 2309). 
[Italics supplied.] 
August 19, 1947 


Letter, Col. Merle H. Davis, of Chief of Ordnance Office, to Colonel Dutton, 
head of Picatinny Arsenal, in part stated: 

“‘General Hughes (Chief of Ordnance) has stated definitely, and we all agree 
with him on this stand, that the Ordnance Department is not justified in putting 
$58,000, or any comparable sum, into tests of material which has little or no sig- 
nificance to the Ordnance Department after the completion of the current fertilizer 
program” (QO. C, O. exhibit 20). [Italics supplied.] 


July 3, 1947 


Again report of Picatinny Arsenal on testing FGAN stated: 

“The results of small-scale tests obtained to date are considered to fulfill ade- 
quately one of the primary purposes of this investigation by showing that bagged 
fertilizer ammonium nitrate which is undergoing combustion can be detonated 
by heat alone, even when the mass is only a few pounds” (O. C. O. exhibit 101). 
(Not printed.) [Italics supplied.] 


December 16, 1947 


Aberdeen Proving Ground tests on FGAN contain these conclusions: 

“Large quantities of fertilizer grade ammonium nitrate will detonate when 
exposed to heat or flame in strong and enclosed containers. Large vented quan- 
tities, 1 to 2 tons of fertilizer grade ammonium will not detonate when exposed 
to heat or flame in vented containers. This conclusion may not be valid for quan- 
tities greatly in excess of several tons.’”’ [Italics supplied.] 

Under the caption ‘‘Recommendations,”’ it is stated: 

“Fertilizer grade ammonium nitrate should be stored and transported in com- 
partments which are well vented and will not allow high pressures to build up 
in the event of a fire’ (R. vol. 30, p. 23552). 

This same report contsined this admission: 

“The explosive nature of ammonium nitrate has been known since the First 
World War” (p. 23554). 
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2. ‘The recent disastrous explosions of the steamship Grandcamp and the steam- 
ship Highflyer, at Texas City in April 1947, and that of the steamship Ocean 
Liberty at Brest, in July 1947, however, showed that the substance was not being 
handled properly” (R. vol. 30, p. 23554). [Italics supplied.] 


YEAR 1948 
February 

Official report, Bureau of Mines, Bulletin RI-4245, contains these admissions: 

1. ‘One longshoreman told the Coast Guard Board of Investigation that he 
and his coworkers considered the tertilizer compound in a class with cement * * *” 
(p. 21814). 

Again: “Some of these longshoremen told the Board that the fertilizer was 
considered to be the same as any manure fertilizer or in a class with such inert 
materials as cement * * *” (p. 21825). 

And again this same report contains this statement: 

“From this published material it can be seen that the literature available to 
the general public and to those persons who normally would be expected to handle 
the shipping of ammonium nitrate did not indicate an explosion hazard even when 
the material was involved in a fire’ (R. vol. 26, p. 21829). [Italics supplied.] 
February 13 

Lecture by William H. Rinkenbach on explosibility of ammonium nitrate 
fertilizer, prepared officially for the Technical Division, Picatinny Arsenal, con- 
tains, in part, these statements: 

“It is only recently that nearly pure ammonium nitrate as such has been 
produced and marketed for use as a fertilizer” (vol. 35, p. 26169). 

Again: ‘‘As stated previously, the interest of the Ordnance Department arose 
from the fact that the FGAN which exploded has been produced in ordnance 
plants. It is a regrettable fact that whenever an explosion occurs, the first loud 
chorus to be heard above the dying echoes of the explosion is what was wrong 
with the material, and not what was there done that was wrong. * * * In the case 
of the Texas City disaster, the implications were so great that it was possible to apply 
the manpower required to work out the answers to both questions simultaneously”’ 
(R. vol. 35, p. 26172). [Italics supplied.] 

On the question of the 16 cases of small arms ammunition as being the originat- 
ing cause of the detonation, Rinkenbach in his report denies this with this 
statement: 

“This hypothesis of the cause of the cargo explosion, therefore, may be con- 
sidered very improbable, although not outside range of possibility.” 

And again: ‘‘With the new knowledge of the explosibility of FGAN from heat 
alone, it will be necessary to approach the problems of its handling, storage, and 
transportation with a greater awareness of its potential hazard and the necessity 
for close control of conditions in order to assure safety’’ (R. vol. 35, p. 26180). 
April 15 

Picatinny Arsenal Serial Report No. 1675: 

“16. These intermediate scale tests demonstrate clearly that FGAN can be 
detonated by heat alone under the proper conditions, and emphasizes the point 
that it differs from other explosives only with respect to its relative degree of 
sensitivity. The detonation of a shipload of TNT and picric acid at Halifax in 
1917, after catching fire, was very comparable with the explosions on the Grandcamp 
and Highflyer” (R. vol. 30, p. 23581). [Italics supplied.] 

April 20 

G. W. Jones, one of the principal technical men at Bureau of Mines, gave a 

statement to the FBI on behalf of the Government, in part reading: 


“Tt is my opinion that the labeling on the bags of FGAN did not properly 
reflect the contents of ammonium nitrate” (R. vol. 226, pp. 21885-21886). 
June 

Official Bulletin, Bureau of Mines, 7463, entitled ‘‘Ammonium Nitrate” makes 
these admissions: 

‘‘Ammonium nitrate from the point of view of its volatility and on account of 
many considerations may be regarded as a typical explosives substance.” 

Again: “It (ammonium nitrate) is an oxidizing agent and as such may react 
with reducing material such as carbonaceous matter, certain metals, phosphorus, 
sulfur, etc. Such mixtures may lead to spontaneous heating, and the temperature 
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at which this may take place is governed by the specific materials concerned and 
their environment. With certain mixtures, and the proper environments, spon- 
taneous heating can occur at ordinary temperatures’ (R. vol. 26, p. 21883). [Italics 
supplied.] 

July 16 

Picatinny Arsenal Technical Report No. 1696 states: 

“FGAN causes a deterioration of standard 6-ply asphalt laminated paper bags 
at temperatures of 100° F. and above. The effect is accelerated by mcrease in 
temperature.” [Italics supplied.] 

And again from recommendation, same report: 

“It is recommended that 6-ply asphalt laminated paper bags loaded with 
FGAN be subjected to storage temperatures not greater than 120° F. It is rec- 
ommended that the temperature of FGAN being loaded into 6-ply asphalt laminated 
paper bags from grainers should not exceed 140° F.’’ (R. vol. 30, p. 23607). [Italics 
supplied. ] 

July 16 


Picatinny Arsenal Technical Report No. 4, serial* No. 1696: 

“Under caption ‘Discussion of Results on Paper Bags and Charring of Same,’ 
these statements made: 

“An examination of the data on the physical properties as measured by the 
tensile and Mullen tests, the results of which are given in tables 1 and 2, shows 
that at 160° F. there is evidence that FGAN has an adverse effect on the strength 
and characteristics of the inner layer of the paper bag. At 190° F. this effect 
becomes very pronounced. In fact, the inner layer was charred black and the next 
layer was considerably darkened. At 225° F. the effect is such that all the layers of 
the bag were deteriorated. At this last temperature the inner two layers were charred 
black while the remaining layers were embrittled and crumbled on handling, par- 
ticularly after 4 and 8 weeks of storage’ (R. vol. 30, p. 23609). [Italics supplied.] 

The same report concludes: 

“With respect to safe storage temperatures the data indicates that 140° F. 
should be the maximum temperature permitted for extended periods of time of 
the order of 2 to 3 months. However, it is believed that even at this temperature, 
bags loaded with FG AN and stored longer than this would undergo serious deteriora- 
tion. To maintain the maximum strength of the bags for the longest period of time, 
storage temperatures should be lower than 140° F., preferably not more than 120° F.”’ 
(R. vol. 30, p. 23609). [Italics supplied.] 


YEAR 1949 
July 

The Bureau of Mines issued its Bulletin 4502, written by Bernard Lewis, head 
of Division of Exzlosives, and others, entitled ‘‘Report of Research and Tech- 
nologie Work or€xplosives, Explosions, and Flames, Fiscal Years 1947-48.” 
Appearing therein, in part, is this language: 

“Because the paper bags containing the ammonium nitrate fertilizer were not 
marked so as to indicate the hazardous and oxidizing nature of the material, longshore- 
men and others handling the material considered it to be in the same class as cement. 
A complete lack of understanding of the hazardous nature of ammonium nitrate 
fertilizer in the presence of fires and open flames was revealed by all persons who were 
charged with handling, transporting and storing this material’’ (R. vol. 24, p. 20979). 
[Italics supplied.] 


ApMISSIONS OF Fact MapE By Orricers, EMPLOYEES, AGENTS, AND REPRE- 
SENTATIVES OF THE UNITED STATES IN DEPOSITIONS AND TESTIMONY TAKEN 
IN THE Court PROCEEDINGS 


MAJ. GEN. EVERETT S. HUGHES, CHIEF OF ORDNANCE AT TIME OF MANUFACTURB 
OF FGAN 


(a) As Chief of Ordnance he was responsible for Ordnance Department con- 
nection with FGAN program (R. vol. 5, p. 4524). 

(6) “Ammonium nitrate fertilizer’ is a different animal from a pure ammonium 
nitrate (R. vol. 5, p. 4548). 

(c) Knew that FGAN was going for export because there were hundreds of 
thousands of tons being shipped, and they had to be concentrated (R., p. 4566). 

(d) Took no steps to determine whether FGAN was safe for concentration in 
communities such as Texas City (R., p. 4575). 
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September 1947 


While attending as a member of President’s conference, stated: 

“T can give you only a very general picture, which is to the effect that after the 
Texas City explosion, the officer and civilian personnel of the Ordnance Depart- 
ment immediately undertook the task of examining into every phase of the manu- 
facture of ammonium nitrate, how it was manufactured, its shipment, and storage. 
We conducted certain tests, the most important one of which was conducted at 
Picatinny Arsenal, which is our explosion plant, where we verified the point that 
ammonium nitrate becomes a high explosive under certain conditions, and those con- 
ditions are represented in a vessel in a confined space where there is a fire. * * * I 
think that the conclusion to which I have come, and I have been in constant touch with 
the people in the office at the arsenal who have been conducting the experiments, is 
that ammonium nitrate has always been regarded as dangerous, and that it is no more 
dangerous now than it ever has been. There have always been restrictions on the 
handling of ammonium nitrate. There have always been restrictions on the storage 
of ammonium nitrate, and the shipping of ammonium nitrate. And the two explo- 
sions to which you have made reference a moment ago, General Fleming, are, in my 
opinion, from the best evidence that I can get, the direct result of fire aboard ship and 
under those circumstances we believe that ammonium nitrate is a high explosive’’ 
(R., p. 4597). [Italics supplied.] 


DR, GEORGE W. JONES, SUPERVISING CHEMIST, GASEOUS EXPLOSIVES SECTION, 
EXPLOSIVES RRANCH, UNITED STATES BUREAU OF MINES 


(a) Learned as early as 1923 that explosibility of ammonium nitrate increased 
with increased temperature. Worked with C. E. Monroe, the great Ordnance 
and Bureau of Mines writer, who stated in an article, 1922: 

“Notwithstanding the many records in the literature and the relatively recent 
and definite statement of the Bureau of Mines, these articles manifest a rather 
general feeling of surprise at the fact that ammonium nitrate is under certain 
circumstances explosive per se’”’ (R., p. 5377). 


DR. BERNARD LEWIS, CHIEF OF EXPLOSIVES BRANCH, BUREAU OF MINES 


Made this statement to Interagency Conferences at Washington, 1947, touching 


explosion at Texas City: 

“There is just one other point I would like.to make, and that has been touched 
upon already by Dr. Davis. J have always felt that we could never be sure, even at 
ordinary temperatures, what reactions are going on in ammonium nitrate” (R., 
p. 5547). [Italics supplied.] 


DR. R. O. E. DAVIS, PRINCIPAL CHEMIST ASSISTANT, SOILS DIVISION, DEPARTMENT OF 
AGRICULTURE 


(a) Reported in WPB Conference, September 1943, as to the making of FGAN, 
that: 

“The hazards were not discussed very extensively. _There were people who 
made ammonium nitrate for munitions, and they knew very well what the hazards 
were’ (R., p. 4684). [Italics supplied.] 

(b) It was well known in Washington and in Government departments that 
FGAN was coming from ordnance plants and was headed for export and trans- 
portation in ships’ holds (R., p. 4771). Testifying at that time in this fashion: 

“Q. Of course, you were conscious of what a dangerous material ammonium 
nitrate was?—A. Oh, yes.” (R., pp. 4773-4774). 

(c) Testified he would not approve bagging at 200° because of his expert 
knowledge. 

(d) Testified as follows: 

“Q. Isn’t it true that it had been known for some time that ammonium nitrate, 
if put in contact with carbonaceous materials, is capable of spontaneous com- 
bustion?—A. Yes, I have two publications on that subject” (R., p. 4809). 

(e) Was author of Circular 719, of the Department of Agriculture (Davis 
exhibit 5, vol. 26, pp. 21741-21762). 

(f) Testified as follows: 

“Q. Simply from curiosity, let me ask you this here. You did not ship this 
material in steel drums. Was that ever discussed?—A. Ammonium nitrate had 
been shipped in steel drums before that; in fact, that was the usual way of shipping 
it. I believe it was required to be shipped in steel drums. But there are two 
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reasons in considering steel drums. One reason was that steel was at a premium, 
and would be very difficult to get, and the second was that the cost would be 
prohibitive for use as a fertilizer” (R., p. 4916). 

(g) Made this statement at President’s conference on Texas City: 

So that it is a relatively safe material if properly handled, but for some reason 
there was either not sufficient information or instruction as to the hazards of this 
material and it was being loosely handled. I think everybody will realize that. 
Certainly after the Texas City disaster, if not before” (R., pp. 5015-5016). [Italics 
supplied. ]} 

(h) And testified further on the trial: 

“Q. And that represented a strong belief and suspicion that warnings you had 
given your select group in 1943, 1944, and 1945 had not been followed in the 
handling; is that correct?—A. I think so” (R., p. 5016). 


LT. COL. J. S. JEFFERDS, COMMANDING OFFICER, IOWA ORDNANCE PLANT, UP TO 
AND PRIOR TO TEXAS CITY EXPLOSION 


(a) No cooling drum or system for cooling the material, FGAN, was installed 
in the bagging plant at Iowa before Texas City. 

(b) Prior to Texas City FGAN at Iowa plant was bagged at 250°-258° and was 
put on pallets and taken to the bagging house, and there let stand until it cooled 
down to somewhere around approximately 215°, then moved into the boxcars, 
and 900 to 1,200 sacks of FGAN would be loaded in boxcars in about an hour and 
15 minutes (R., pp. 6109-6110). 

(c) Testified as follows: 

“Q. You consider ammonium nitrate in the same class as an explosives truck?— 
A. Ammonium nitrate I know is classified as an explosive and therefore the truck 
must be so classified. 

“Q. It was classified by Army Ordnance long before Texas City as a high 
explosive. The pure ammonium nitrate?—A. Ammonium nitrate is an explo- 
sive” (R., p. 6129). 

(d) Ordered no tests performed to determine whether FGAN was a dangerous 
high explosive. Made no tests prior to Texas City to determine effect on paper 
bags of loading FGAN at temperatures stated. 

(e) As commanding officer of Iowa Ordnance Plant, made no effort and took 
no steps to advise and inform those persons recoopering and picking up material 
which had spilled from broken and torn bags how to handle it, nor did he send any 
written instructions, bulletins, wires, or otherwise, to transporters, handlers, and 
persons likely to be in the area of the material, advising the hazards attached to 
such handling and rebagging of the material. 

(f) As late as March 7, 1947, FGAN was being dropped at the Iowa Ordnance 
Plant from the graining kettle at temperatures of 235° F. (R., pp. 6237-6238). 


LT. COL. MORTON E. TOWNES, TRANSPORTATION CORPS, UNITED STATES ARMY 


(a) With Transportation Corps prior to Texas City. 

(b) Though in charge of the subject, never isolated the points or ports for con- 
centration shipment of FGAN (R., p. 5727). 

(c) Was responsible for Transportation Corps safety prior to Texas City, 
beginning July 1946, continuing to date of testimony (R., p. 5746). 

(d) Never made any inspection at Texas City from safety point of view, nor 
did he cause any to be made, nor cause any investigation to be made to see whether 
Army Regulations were being enforced and carried out at Texas City. 

(e) Between July 1946 and May 1947, he issued no bulletins, letters, or in- 
structions, from a safety standpoint, covering the handling, storage, and stowage 
of FGAN (R., pp. 5749-5750). 

(f) Organized and joined in the formation of an interagency committee for 
purposes of studying and evaluating hazards in transportation of FGAN, and in 
so doing made a report which contained these statements: 

“The explosions of ammonium nitrate fertilizer on the French steamship 
Grandcamp and steamship Highflyer at Texas City are recognized as primarily 
caused by the high temperature reached due to fire in the hold of the vessel involv- 
ing combustible material, consisting of the 6-ply paper bags in which the fertilizer 
was packed, the wood dunnage laid in the hold, the wood cargo battens, and paper 
used as dunnage to protect the cargo from damage” (R. vol. 25, p. 21107). 

(g) The foregoing report was signed by 12 senior officers and representatives 
and agents and employees of the United States in their high official positions, 
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as well as 2 representatives of the Bureau of Explosives. Some of those signing 
were: J. W. Connelly, from the Office of Chief of Naval Operations of the Navy 
Department; F. F. Dick, of the Bureau of Ordnance, Navy Department; Dr. 
Rernard Lewis, Chief of the Explosives Division; George W. Jones, chemist, 
Bureau of Mines; Dr. R. O. E. Davis, Department of Agriculture; John A. Dickin- 
son, Chief of Section of Safety Codes, National Bureau of Standards, Department 
o” Commerce; Francis H. Van Riper, United States Maritime Commission; 
‘ jlliaen T. Butler, United States Coast Guard; Col. Carroll H. Deitrick, War 
De artment; I. A. Camphell and W. G. MeKenna, Bureau of Explosives. 


MAJ. DONALD F. STAI, COMMANDING OFFICER, NEBRASKA ORDNANCE PLANT 


(a) Mede this stetement: 

“On Mareh £9, 1947, this installation commenced carloading of ammonium 
nitrate to load limit weon direction of the Chief of Ordnance as a result of in- 
structions from the Offee of the Chief of Transportation. Since that date this 
installation has repeatedly received complaints from points of destination, principally 
the New Orleans point of embarkation of damage of bags upon arrival” (R., p. 
21378). [Italies supplied.] 

(b) Did not send expert assistants in loading and storing to Texas City, Tex., 
under the provisions of Army Regulations AR-55-470 (R., p. 6583). 


COL, CARROLL H. DEITRICK, CHIEF OF SAFETY BRANCH, ORDNANCE DEPARTMENT 
AND EXECUTIVE OFFICER TO CHIEF OF ORDNANCE MAJ, GEN. EVERETT 8. HUGHES 


(a) Made this statement to President’s conference: 

“The most outstanding thing that we have found in our laboratory work was 
the hypothesis which we are apt to repeat in the laboratory, which leads us to 
believe that you have ideal conditions on a ship to cause an explosion, which 
you do not have under any other conditions of transport or storage, that is, by 
rail or storage in a warehouse” (R., pp. 7919-7920). 


J. N. PEARRE, INDUSTRIAL ENGINEER AT FDAP, JOLIET, ILL.; FORMERLY LIEU- 
TENANT COLONEL IN ORDNANCE, 1942-46 


(a) Became Chief of Operations, section over FGAN, at FDAP (R., p. 4626). 

(b) Ammonium nitrate and FGAN are substantially different primarily because 
of the carbonaceous materials in the form of PRP or Wax-B which puts it in a 
different category from pure ammonium nitrate (R., pp. 4620-4621). 

(c) That prior to the letter of May 1947, after Texas City, there were no 
instructions to any of the plants as to the maximum temperature at which FGAN 
could be bagged, or upon being bagged, loaded into boxcars (R., pp. 4633-4634). 


COMMANDER HUGHA F. COBB, COMMANDER, UNITED STATES COAST GUARD; OFFICER 
IN CHARGE OF MARINE INSPECTION, CAPTAIN OF THE PORT, GALVESTON AREA, 
AT TIME OF EXPLOSIONS 


(a) He was a member of the Coast Guard Board of Inquiry that examined the 
Texas City disaster. 

(b) He was satisfied that the only cargo in hold 4 of the Grandcamp was FGAN 
and that the fire was only in that hold (R., pp. 8794-8795) 

(c) In April 1947, there was only one copy of the explosives or other dangerous 
articles regulation of the Coast Guard in the Galveston office. 

(d) His office didn’t keep up with the movements of the various cargoes that 
moved through the district, unless they happened aboard a vessel and saw certain 
commodities being handled. 

(e) As commander he had no special instructions to his inspectors on ammonium 
nitrate or FGAN. 

(f) Prior to the disaster he had never specifically looked for ammonium nitrate 
in regulations on explosives, although when he discovered that there was a com- 
modity called FGAN, he did look for that and didn’t find it. This was after the 
disaster. 

(g) From the way FGAN was labeled “I had no idea what the commodity 
consisted of’’ (R., p. 8837). 

(h) If he had known that FGAN was capable of explosion before Texas City, 
he would have brought it to the attention of the commander of the district, and 
immediately acted accordingly (R., p. 8841). 











130 TEXAS CITY DISASTER 


(z) Prior to Texas City he had no official or personal knowledge of the manner 
which should be employed in fighting a fire in ammonium nitrate or FGAN 
(R., p. 8843). 

(j) ‘““We didn’t have the men, I don’t know about the money but such regula- 
tions weren’t in force to the best of my knowledge because I received no instruc- 
tions that we had to station men at each ship or vessel to determine what kind of 
cargo it was handling, and to see that .it was packaged or crated to comply with 
the regulations’ (R., p. 8862). 

(k) Agreed with Admiral Shepherd’s testimony read to him that the Coast 
Guard did not have the funds to buy the personnel to make the necessary investi- 
gations and enforce the ordnances and regulations (R., p. 8864). 

(l) Testified as follows: 

“A. No, sir, there is no doubt in my mind what you are talking about, that if 
the material was as dangerous as it proved to be during that explosion, there 
should have been more publicity. 

“Q. Now, the only way you, as an officer in charge of the safety of merchant 
shipping in this area, could intelligently carry out your duties, as you would have, 
I know, wes by accurete knowledge about the product; that is correct, isn’t it?— 
A. Yes, sir, I would heave to have edditional information. 

“Q. And you needed such information as reasonably was obtainable and avail- 
able, did you not?—A. If there was any information out on the handling of that 
special material, to have had it” (R., p. 8977). 


ROY J. CALKINS, SUPERINTENDENT OF EMERGENCY EXPORT CORPORATION, 
NEBRASKA ORDNANCE PLANT 


(a) Ststed that— 

“All of our shipping instructions were given to us by the Government. It 
was Government material and we made out bills of lading on Government shipping 
documents accorcing to instructions at the time” (R., p. 8287). 

(b) Agen testified as to how the name on the shipping bags came about, and 
from whom: 

“Ammonium nitrete fertilizer and percentage of nitrogen in cubic feet, that 
wes ell. Thet description wes given us by the Ordnance Department” (R., 
pp. 6367-6368). 


DR. A. H. NUCKOLS, CHIEF EXPLOSIVES EXPERT, UNDERWRITERS LABORATORIES, 
INC., CHICAGO, ILL., EMPLOYED BY GOVERNMENT TO MAKE TESTS ON FGAN 


(a) Replied in enswer to question by Government Counsel: 

‘A. No, I have come to believe thet where we don’t know, we should play 
safe where life, particularly other people’s lives, are involved. I just can’t 
take any other belief’ (R., p. 5196). 


A. F. MATSON, CHIEF EXPLOSIVES ENGINEER, UNDERWRITERS LABORATORIES, INC., 
SUCCEEDING DR. NUCKOLS 


(a) In deposition taken of Matson by United States Government, stated that 
he understood the Army, in handling ammonium nitrate, required it to be shipped 
in metal containers and not paper bags (R., pp. 5301-5302). 

(b) That the Canadian menufacturers of ammorium nitrate fertilizer, long 
prior to Texas City, ceased using a coating material and went to what is known as 
the prilling method (R., p. 5302). 


ARTHUR M. MILLER, DIRECTOR OF CHEMICAL ENGINEERING FOR TVA THROUGH 1945 


(a) Discussing Bureau of Mines tests on FGAN requested by TVA, stated, 
in part: 

“* * * But we knew as well as the Bureau of Mines that there had been 
explosions, unexplained explosions, previously” (R., p. 13419). 

(b) Says that Bureau of Mines warned them to be cautious (R., p. 13421). 

(c) The only tests TVA ran were whether the coating material would go through 
a farmer’s drilling machine, and ran no explosibility tests (R., pp. 13445-13446). 

(d) On the mixture of pure ammonium nitrate with added organic material, 
such as PRP, this testimony occurred: 

“Q. Underwood had discussed with TVA those very hazards and the possibility 
of eliminating this coating entirely?—A. I don’t know whether we did or not but 
everybody thought that. 

“Q. It was known as a hazard, wasn’t it?—A. Yes” (R., p. 13483). 
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CASPAR KAFFKE, WITNESS FOR UNITED STATES IN LEGAL PROCEEDING 


(a) Admitted that there was a tremendous literature or bibliography before 
Texas City which was available to give the various characteristics, nature, and 
manifestations of ammonium nitrate under various conditions (R., pp. 14285- 
14286). 

(b) Stated that if there were conflict of opinion as to hazards or nonhazards, 
it would be up to the scientist or the maker to determine or resolve the question 
by study, tests, and examination of the literature. 

(c) Testified as follows: 

“Q. That is one of the obligations of a scientist, he takes those factors into 
consideration, if the material you are dealing with is liable to cause loss of life or 
injury?—A. Yes. 

“Q. Now, again, the examination of the scientific honor and integrity that 
attends the work of you people. If that material you are dealing with is a new 
material, or a compound or an admixture, one that is unknown to the public, do 
you feel any greater sense of duty to clear that matter up?—A. You would run 
some tests if it is entirely new, or something like that; you normally do. 

“Q. That is a continuation of the sense of obligation you have both to the 
clients and to the public?—A. Yes, sir” (R., pp. 14287-14288). [Italics supplied.] 


WILLIAM H. RINKENBACH, ASSISTANT CHIEF, TECHNICAL DIVISION, PICATINNY 
ARSENAL 


(a) Made this statement and admission in testimony: 

“Q. Now you know, of course, that the bags in which the fertilizer grade 
ammonium nitrate was bagged carried on their face no warning of the dangers or 
hazards to the stevedores or other people who might handle it.—A. That is true, 
as far as I know.” 

(b) Affirmed in a statement given to FBI, March 26, 1948, by the following 
language: 

“These containers were marked to indicate the contents to be ammonium 
nitrate, but were not marked to indicate this to be explosives or constitute a fire hazard” 
(D. T. exhibit 495, R., pp. 14011-14012). [Italics supplied.] 

(c) Stated that Picatinny Bureau of Mines and Aberdeen tests after Texas 
City could easily have been made before Texas City if anyone had desired them 
(R., p. 15022). 


MAJOR GENERAL HUGHES, CHIEF OF ORDNANCE 


(a) Stated that if paper and wax coating used on FGAN be assumed to be 
carbonaceous, the combination of FGAN was against the provisions of Ordnance 
Safety Manual (R., pp. 4552-4553). 

(b) Testified, on concentration at Texas City, as follows: 

“Q. What steps did you take as head of Ordnance to assure yourselves that the 
fertilizer grade ammonium nitrate was safe for concentration in communities 
such as Texas City, Tex.?—A. I took none whatever. 

““Q. The product did explode at Texas City, Tex., did it not?—A. It has been 
so reported to me.” 

As to what occurred after Texas City, testified: 

““Q. Now, what steps, if any, had to be taken by Ordnance as the manufac- 
turer of this product to know that it was safe for shipment?—A, Every possible 
examination and every phase of manufacture and preparation for shipment. 
The whole field was examined by the most skilled men that we have in the de- 
partment” (R., pp. 4574-4575). 

(c) Testified again in this fashion on failure to test before Texas City: 

“Q. What steps, General Hughes, did you take as head of Ordnance, to 
assure yourself thai, safety procedures which had been set up for the manufacture 
of this product were being followed?—A. I was in Miami, Ariz., on leave, when 
I read in the morning paper the account of the explosion at Texas City. I 
took a glance at the headlines and went to the telephone and called up my office 
in Washington and told, I think, General Sailor, who was acting in my absence, 
that I wanted every phase of the production of fertilizer and shipment of fertilizer, 
8o far as we were concerned, examined into at once, and to institute all the tests necessary 
to check on every one of the phases. 

“Q. That was after Texas City? Would you detail now what you did prior 
to Texas City in that respect?—A. Nothing. 

“Q. Nothing?—A. No, sir” (R., p. 4577); [Italics supplied.]} 
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(d) After being shown Army Regulations AR-55-470, Townes exhibit 2, and 
section 7, and change No. 4, issued August 18, 1944, Townes exhibit 1, headed 
“Expert Assistance in Loading and Storing,’ reading, in part: “In all cases 
where any considerable quantity of ammunition (except small arms ammunition) 
or explosives is to be shipped by water, an ordnance officer, enlisted man,. or 
civilian familiar with the handling and storing of explosives, will be present for 
the purpose of giving expert advice in laying out the cargo plan, and in handling 
and storing the explosives,” stated that that was the first time he had ever seen 
those Army regulations, and did not know they existed, but that such regulations 
would be the particular responsibility of the people who were manufacturing and 
shipping the particular items, and then so testified as follows: 

“Q. Then the commanding officers?7—A. And my inspector, whose job it is to 
see that the people of the Department are doing what the regulations call for’ 
(R., p. 4588). 


DR. R. O. E. DAVIS, DEPARTMENT OF AGRICULTURE AND AUTHOR OF BULLETIN 719 


(a) Stated: ‘Well, I think it was brought up that ammonium nitrate had been 
involved in explosions in the past, and that people that were going to manufacture 
fertilizer containing ammonium nitrate were not advised on the properties of 
ammonium nitrate and any hazards that might be attached to it” (R. vol. 26, 
p. 21722). 


H. T. GREEN, TRANSPORTATION OFFICER AT FDAP, AT JOLIET, ILL, 


(a) Green stated to FBI that he inserted the bill of lading description to be 
used by the manufacturing ordnance plants for FGAN, and denies that he ever 
contacted railroad carriers for proper description of material, stating further that 
such description was worked as his responsibility of the shipment to inform the 
carriers of the characteristics of FGAN and use the proper name (R., pp. 
27284-27286). 


COLONEL GILLESPIE, OFFICE CHIEF OF TRANSPORTATION, WAR DEPARTMENT 


(a) Stated that the responsibility of the Transportation Corps was to exercise 
jurisdiction over and supervise the loading of FGAN at the ports of export, and 
a that no warning was given to civilian agencies (R. vol. 6, pp. 5715- 
5716). 


COMDR. WILLIAM T. BUTLER, CHIEF, HAZARD PREVENTION SECTION, UNITED STATES 
COAST GUARD 


(a) In statement and interview with FBI, April 9, 1948, showing difference 
between pure ammonium nitrate and FGAN, stated: 

“The foregoing sections are applicable provided the theory is accepted that 
ammonium nitrate was being transported. However, the substance that was be- 
tng transported was ammonium nitrate fertilizer, and no such substance was au- 
thorized for transportation by the regulations except under the descriptive name 
‘nitrates N. O. S.’, as shown on page N-196”’ (R., p. 27323). [Italics supplied.] 

(6) Commander Butler compiled the Coast Guard Regulations which formed 
the publication of explosives and other dangerous articles on board vessels and 
according to him these regulations were weak in that they did not prohibit smok- 
ing specifically while handling oxidizing material and ammonium nitrate (R., p. 

24). 

(c) “Commander Butler advised that since the United States Coast Guard 
hearing held at Galveston, Tex., in April 1947, at which time he testified that 
ammonium nitrate was, in his opinion, the proper shipping name for the FGAN, 
he feels he was in error in this conclusion as it is his belief that the fertilizer should 
have been called ‘nitrates N. O. S.’ Therefore, according to Butler, it would also 
have been correct to have shipped the FGAN on bills of lading under the shipping 
name ‘oxidizing material N. O. 8S.’ This name was listed in the United States Coast 
Guard list of explosives and other dangerous articles and other combustible liquids. 
However, in Commander Butler’s opinion, the shipping name of ‘nitrates N. 0. S.’ 
should be given preference over the name ‘oxidizing material N. O. S.’ due to FG AN’s 
high content of ammonium nitrate” (R., p. 27325). 
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(d) “Butler has stated that in the event he is called upon to testify, he feels 
conscience-bound to relate information as attributed to him in this report, 
although this information might be prejudicial to the Government’s case” (R., 
p. 27326). 

(e) ‘Butler has advised that if he were called on to testify and were asked, he 
would state that he believed the Ordnance Department, in manufacturing FGAN 
placed this substance too soon into paper bags before it was sufficiently cool, and 
hence caused numerous fires to break out in railroad cars which were transporting 
the FGAN” (R., p. 27326). 

(f) ‘Commander Butler advised that the Underwriters Laboratories, Inc., 
was contracted by the War Production Board to conduct an experimental investi- 
gation into the comparative sensitiveness to explosion of ammonium nitrate 
compositions containing organic material. The results of these tests were published 
on April 30, 1945, in an article entitled “‘ Miscellaneous Hazard Report No. 3468.” 
Regarding this report, Butler has stated that the findings were to the effect that the 
presence of organic materials in ammonium nitrate rendered it more sensilive to 
detonation, and the Ordnance Department should have known about this research and 
should have handled FGAN in a more cautious manner” (R., p. 27326). [Italics 
supplied.] 

(g) ‘‘Commander Butler stated, Wednesday, October 8, 1947, in speech before 
35th National Safety Congress: 

‘““*The Texas City disaster was a terrible casualty and all the more so because 
with ordinary care it could have been avoided. And furthermore, after the fire 
was discovered, proper fire extinguishing procedure would probably have prevented 
the explosion’ ”’ (R., p. 27326). 

(h) ‘Stated, under caption ‘Lessons That May Be Learned From This Casualty’: 

***(1) Advanced dissemination of information. Manufacturers of substances, 
articles defined by regulations as dangerous, should disseminate complete informa- 
tion in the advance of shipment as to the hazards associated with their products. 
Shippers of such articles should advise carriers of this hazard at the time they book 
space. Carriers should inform their personnel of this hazard and of action to be 
taken in emergency. Alert manufacturers to ascertain any and all potential 
hazards associated with their products and provide the information to interested 
persons upon request. * * * Shippers (whether they be manufacturers or freight 
forwarders) are required by dangerous cargo regulations to advise the carriers of the 
hazard associated with the shipment being offered. * * * The Coast Guard Board of 
Investigation of the Texas City disaster found that hardly without exception all persons 
associated with the shipment, storage, and the transportation of the ammonium 
nitrate fertilizer showed a lack of information regarding its hazard, or prov-sions of 
regulations governing its transportation’ ” (R., p. 27332). [Italics supplied.] 


CAPT. EDWARD C. CLEAVE, BUREAU OF MARINE INSPECTION, UNITED STATES COAST 
GUARD 


Perhaps the epitasis of the whole Texas City tragedy and catastrophe is de- 
veloped in this testimony from Captain Cleave: 

“Q. The singular fact remains, though, that immediately after Texas City your 
department issued orders requiring Coast Guard personnel to supervise and to 
know about and to prevent except in isolated ports and locations the loading of 
these ships, did it not?—A. Yes, sir. 

“Q. You issued it under the same authority you had prior to Texas City, 
didn’t you? They hadn’t changed the statute, had they?—A. No, they had not 
changed the statute. 

“Q. It was under the same authority you had prior, wasn’t it?—A. Yes, sir. 

. * * * * * * 


““A, No, we operated under our own regulations. 

“Q. May I read you that again? I am reading you one of the front of Shep- 
heard exhibit 1-C. I read you as follows: ‘The regulations in this booklet are 
applicable to all vessels subject to the provisions of R. 8. 4472, as amended (46 
U8. Gate, 

“T return now to the lower paragraph and quote: ‘General authority over and 
responsibility for the administration and enforcement of the laws and regulations 
governing the transportation, storage, stowage, or use of explosives or other 
dangerous articles or substances and combustible liquids on board vessels in the 
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several Coast Guard districts are vested in and imposed upon the Coast Guard 
district commanders in charge of such districts,’ signed by J. F. Farley, Admiral, 
United States Coast Guard, Commandant. You were familiar with that, were 
vou not, sir?—A. Certainly. 

“Q. That puts squarely on the shoulders of the district commanders the duty 
to enforce and carry out these general regulations and authorities, didn’t it?—A. 
Yes, sir. 

“Q. And that was true prior to Texas City, wasn’t it?—A. Yes. 

“Q. And it is under that very authority that immediately after Texas City, 
Coast Guard issued specific orders directing that they check to see that the ship 
holds were clean and properly prepared to receive cargo in accordance with 
present regulations, is it not, sir?—A. Yes, sir. 

* * * * - * * 


“Q. You didn’t write the shipping agents; vou ordered your district com- 
manders to enforce those regulations, didn’t you?—A. Yes, sir. , 

“Q. But you hadn’t done that prior to Texas City, had you?—A. No, sir. 

“Q. The real truth about it is that they weren’t enforcing those regulations 
prior to Texas City, because they had gotten the wartime attitude of taking a 
chance, wasn’t it?—A. Yes, I think so” (R., pp. 9195-9198). 


x 








